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This  book  was  intended  to  be  the  first  of  the  Series, 
and  its  publication  was  delayed  by  reasons  personal  to 
the  author.  But  its  original  character  as  a general 
introduction  is  still  retained. 
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♦ 

CHAPTER  I 

THE  SCOPE  AND  METHOD  OP  INQUIRY 

There  are  many  rules  of  conduct  which  are  binding  on 
men  simply  as  rational  and  social  beings,  whether  they 
are,  or  are  not,  members  of  a State.  Such  are  the  common 
and  fundamental  rules  of  morality.  It  is  part  of  my  duty 
towards  my  neighbour,  “ To  hurt  nobody  by  word  nor 
deed  : to  be  true  and  just  in  all  my  dealing  ” ; ^ and  it  does 
not  matter  that  my  neighbours  are  Frenchmen.  This 
counsel  of  perfection  must  of  course  be  modified  in  its 
application,  according  to  circumstances.  “ Ideal  conduct 
is  not  possible  for  the  ideal  man  in  the  midst  of  men 
otherwise  constituted.  . . . Among  people  who  are 
treacherous  and  utterly  without  scruple,  entire  truth- 
fulness and  openness  must  bring  ruin,  ...  a mode  of 
action  entirely  alien  to  the  prevailing  modes  of  action 
cannot  be  successfully  persisted  in — must  eventuate  in 
death  of  self,  or  posterity,  or  both.”^  But  although 
morality  must  to  some  extent  be  relative  to  man  and 
the  circumstances  in  which  he  is  placed,  we  conceive  its 
commands  to  be  in  general  binding  on  men  as  men, 

1 English  Church  Catechism. 

2 Spencer’s  Princijgles  of  Ethics^  part  i.,  chap,  xv.,  p.  106. 
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without  regard  to  any  positive  institutions.  Most  civilised 
men  are,  however,  members  of  some  State  or  other,  and  no 
society  can  exist  without  rules  of  social  order.  The  State 
is  a particular  kind  of  society.  It  is  a 'political  society — 
an  association  for  living  together  in  definite  ways  for  a 
political  end.  Hence  there  must  be  rules  of  conduct 
binding  its  members,  not  merely  as  rational  and  social 
beings,  but  as  members  of  that  State.  To  a large  extent 
these  will  include  the  ordinary  moral  duties.  But  some- 
thing more  is  necessary,  and  the  additional  rules  of 
conduct  prescribed  by  different  States  to  their  members 
as  such  may  vary.  Until  1870  an  Englishman  remained 
an  Englishman  wherever  he  went  and  whatever  his 
intention  to  change  his  nationality.  He  could  not  rid 
himself  of  the  duty  of  allegiance.  Early  in  last  century 
Englishmen  who  had  become  subjects  of  the  United 
States  were  impressed  from  on  board  American  vessels 
to  serve  in  the  British  navy.  The  Naturalisation  Act 
of  1870,  however,  enables  a British  subject  to  become 
a subject  of  a foreign  State  and  thereby  to  cease  to 
be  a British  subject.  But  the  maxim  Nemo  potest  exuere 
patriam  ^ has  not  been  wholly  abandoned  by  European 
nations.  A Eussian  is  not  released  from  his  allegiance 
by  the  fact  that  he  has  become  a foreign  subject ; ^ nor  is 
an  Italian  under  the  same  circumstances  freed  from  the 
obligation  of  military  service,  or  from  liability  to  punish- 
ment for  taking  up  arms  against  his  country.  As  a 
citizen  is  under  a moral  obligation  to  obey  the  law  of 
his  State,  even  when  he  thinks  it  bad — provided  that  it 
does  not  command  him  to  do  what  he  regards  as  wrong — 
it  follows  that  his  moral  duties  will  to  some  extent  differ 
in  different  States.  But  difference  in  laws  is  not  the  only 
source  of  difference  in  duties.  The  peculiar  circumstances 
of  a State,  including  its  constitution,  its  internal  social 
condition,  and  external  relations,  give  rise  to  special 
demands  on  a citizen’s  activity.  New  conditions  create 

^ No  one  can  divest  himself  of  his  allegiance. 

2 Naturalisation  Commission  Report^  Appendix. 
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new  duties.  An  investigation,  of  the  duties  of  a citizen  as 
such,  regarded  apart  from  his  relations  to  any  particular 
State,  is  therefore  a more  general  inquiry  than  one 
respecting  the  particular  duties  of  a citizen  of  a particular 
State.  How  far  the  former  inquiry  is  either  possible 
or  useful  may  well  be  a matter  of  doubt.  It  is  sufficient 
to  say  here  that  it  is  liable  to  degenerate  into  trite 
observations  of  no  practical  value. 

The  aim  of  this  book  is  to  discuss  the  duties  of  a 
British  citizen,  not  those  of  a citizen  in  general.  But  an 
important  question  arises  as  to  the  method  by  which 
we  are  to  ascertain  these  duties.  With  regard  to  one 
class  of  duties  the  answer  is  not  far  to  seek.  The  law 
prescribes  certain  duties  to  a citizen  ; while  others  are 
left  to  the  individual’s  conscience  and  public  spirit.  Hence 
a citizen’s  duties  fall  into  two  classes,  according  as  they 
are,  or  are  not,  laid  down  and  enforced  by  law.  The 
obligations  imposed  by  the  positive  law  of  a country 
on  its  members  must  be  determined  in  the  ordinary  legal 
manner.  One  has  to  rely  partly  on  Acts  of  Parliament, 
partly  on  judicial  decisions,  sometimes  on  authoritative 
dicta,  and  in  many  cases  on  mere  inferences  drawn  from 
judicial  doctrines.  The  result  is  not  always  certainty. 
But  positive  law,  looked  at  as  an  intelligible  system,  has 
one  advantage  over  moral  doctrine  : since  doubts  as  to 
what  is  law  may  be  authoritatively  decided  by  judges.^ 

The  case  is  different  when  we  pass  to  consider  those 
duties  of  a citizen  which  are  not  defined  by  law  nor 
enforced  by  the  State.  “ In  the  case  of  moral  rules  there 
is  no  judicial  process  by  which  doubts  as  to  what  the 
accepted  rule  is  on  any  question  can  be  authoritatively 
settled.”  ^ If  this  be  true  of  positive  morality,  or  the 
rules  of  conduct  to  which  the  members  of  a particular 
country  are  actually  expected,  by  the  feelings  and 
opinions  prevailing  at  the  time  in  that  country,  to 
conform,  it  is  even  truer  of  ideal  morality,  or  the  rules 

^ H.  Sidgwick’s  Elements  of  Politics,  chap,  xiii 

2 Ibid.,  p.  204. 
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of  duty  which  are  universally  accepted,  or  in  our  opinion 
ought  to  be  so.  Moral  views  have  varied  in  many  places 
and  times,  and  do  so  even  now  ; and  the  opinions  of 
ethical  writers  have  shown  an  even  greater  divergence. 
When,  in  addition  to  this  uncertainty  about  the  prin- 
ciples by  which  human  action  ought  to  be  regulated,  we 
remember  that  these  principles  have  to  be  applied  in 
practice  to  the  complex  facts  of  social  life,  before  we 
can  determine  what  in  particular  our  duties  are,  we  would 
appear  to  have  entered  a sphere  of  pure  surmise  and 
opinion.  But  the  case  is  not  so  desperate  as  it  would 
at  first  blush  seem  to  be.  Fortunately  for  mankind, 
deliberation  is  not  an  end  in  itself.  We  think  to  live, 
and  the  practical  necessities  of  life  evolve  rules  almost 
of  themselves.  The  divergence  in  the  philosophical 
explanations  of  morality  given  by  different  thinkers  is 
parallelled  by  a striking  convergence  in  the  practical 
rules  of  conduct  which  they  accept.  The  vagueness, 
uncertainty,  and  variation  in  the  moral  code  accepted  in 
western  civilised  States  have  their  limits.  They  arise 
partly  from  the  absence  of  clear  ideas  and  correct 
reasoning,  partly  from  the  fact  that  “ Man  is  neither 
angel  nor  brute,”  ^ but  simply  man.  We  have,  on  the 
whole,  a fairly  definite  system  of  moral  doctrine  which 
most  thoughtful  men  accept.  It  constitutes  a body  of 
axiomata  media,  or  maxims  intervening  between  any 
ultimate  principle  of  morality  and  the  more  particular 
rules  for  the  guidance  of  human  action.  It  is  these 
axiomata  media  which  we  apply  in  judging  particular- 
cases — not  the  ultimate  standard.  Philosophy  cannot 
give  us  practical  guidance.  It  is  even  questionable 
whether  it  can  give  us  hope.  No  profound  ethical 
theory  will  enable  me  to  decide  whether  I should  give 
my  vote,  say,  to-morrow  for  the  Liberal  or  the  Conservative 
candidate,  or,  despising  both,  for  the  representative  of  the 
Independent  Labour  Party.  Doubtless  it  may  have  a 
psychological  influence.  If  I am  a German,  belonging 

1 Pascal’s  Pens^es. 
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to  the  right  wing  of  the  Hegelian  school  of  thought,  and 
under  the  conviction  that  “ the  kingdom  of  heaven  ” is 
realised  in  the  modern  German  State,  I shall  probably 
vote  for  the  powers  that  be.  But  it  is  only  a probability, 
and  we  find  Hegelian  philosophers  on  opposite  sides  in 
politics.  A philosophical  radical  like  John  Stuart  Mill 
may  revile  the  common  people  “ in  language  as  strong 
and  bitter  as  we  might  look  for  in  an  old  high  Tory,”  ^ 
or  in  Carlyle. 

But,  after  all,  practical  questions  must  be  decided  by 
practical  men  in  a practical  manner ; and  the  most 
effectual  guarantee  against  error  is  to  make  the  assump- 
tions on  which  we  reason  not  only  clear  and  consistent, 
but  as  approximate  as  possible  to  actual  facts.  To  take 
an  illustration.  “ I may  conclude,  from  the  point  of  view 
of  abstract  theory,  that  by  taking  twelve  plain  men  and 
shutting  them  up  in  a room  till  they  are  unanimous,  I 
am  likely  to  get  but  a blunt  and  clumsy  instrument  for 
the  administration  of  criminal  justice ; but  this  defect 
may  be  more  than  compensated  by  the  peculiar  confidence 
placed  in  this  instrument  by  a people  whom  the  unbroken 
tradition  of  centuries  has  taught  to  regard  trial  by  juries 
as  the  ‘ palladium  of  its  liberties.’  ” ^ It  is  considerations 
like  these  that  lessen  the  second  difficulty  pointed  out 
above,  namely,  the  difficulty  in  applying  general  rules, 
once  they  are  obtained,  to  the  complex  organisation  of 
the  modern  State.  This  difficulty  is  great.  But  part  of 
it  arises  from  the  fact  that  we  do  not  take  into  account 
the  general  characteristics  of  social  man ; in  short,  we 
do  not  observe  that,  in  order  to  apply  rules  practically, 
we  have  to  make  other  assumptions  than  those  rules 
themselves.  It  is  only  through  lack  of  this  practical 
perspective  that  anyone  can  hold,  for  example,  Mr. 
Spencer’s  view  that  sanitation  should  not  be  undertaken 
by  municipal  bodies,  but  left  to  the  ordinary  action  of 
individual  demand  and  supply.  Such  a bizarre  theory 

^ MacCimn’s  Ethics  of  Citizenship,  p.  94. 

2 H.  Sidgwick’s  Elements  of  Politics,  p.  14. 
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overlooks  the  actual  facts  of  human  nature.  If  sanitation 
vmre  not  undertaken  by  municipal  bodies,  there  would 
not  be  much  of  it.  Ignorance  and  indolence  are  still 
prevalent ; and  history  records  the  evils,  in  the  shape 
of  disease,  which  follow  insanitation.  Men  have  fre- 
quently to  be  coerced  not  only  for  the  benefit  of  the 
community,  but  for  their  own  benefit,  into  doing  acts 
which  they  might  not  otherwise  do.  We  cannot  safely 
allow  anyone  to  live  in  a house  unfit  for  human  habita- 
tion. There  is  therefore  much  force  in  the  late  Lord 
Salisbury’s  remark ; “We  no  more  ask  what  is  the 
derivation  or  philosophical  extraction  of  a proposal  before 
we  adopt  it  than  a wise  man  would  ask  the  character  of 
a footman’s  grandfather  before  engaging  the  footman. 
. . . We  ought  first  to  discuss  every  subject  on  its  own 
merits.”  ^ 

On  the  whole,  we  cannot  hope  to  attain,  in  a discus- 
sion of  the  moral  duties  of  a British  citizen  here  and 
now,  anything  like  the  certainty  by  which  we  arrive  at 
a knowledge  of  his  legal  obligations.  All  that  can  profit- 
ably be  attempted  is  to  make  clear  the  chief  considera- 
tions which  should  guide  him  in  deciding  what  in 
particular  he  ought  to  do.  These  considerations  must 
be  based  partly  on  the  validity  of  the  moral  rules  of 
conduct  which  thoughtful  and  earnest  men  would  accept, 
partly  on  certain  assumptions  as  to  the  nature  of  men, 
which  are  not  universally  true,  but  are  approximately 
true  of  civilised  men.  Then  we  have  to  apply  these 
principles  to  the  actual  facts  of  State  life  in  order  to 
ascertain  how  best  a citizen  can  promote  the  welfare  of 
his  country.  What  in  particular  the  latter  assumptions 
are  will  be  brought  out  in  the  course  of  the  discussion. 
But  certain  leading  ideas  must  be  explained  at  the  outset. 
After  that  we  shall  pass  to  consider,  firstly,  the  legal 
obligations  incumbent  upon  a British  citizen  ; and  secondly, 
those  duties  which  are  left  undefined  by  law. 

1 In  a discussion  on  socialistic  legislation  in  the  House  of  Lords  on  May 
19,  1890. 
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THE  CITIZEN  AND  THE  STATE 

The  term  “ citizen  ” is  here  used  in  its  widest  sense  as 
meaning  a member  or  subject  of  a State.  But  writers 
frequently  restrict  it  to  electors,  i.e.,  those  who  have  the 
right  to  vote  in  parliamentary  elections.  This  latter 
meaning  would  in  many  cases  exclude  the  larger  part  of 
a community,  and  is  not  adopted  in  this  book.  A citizen, 
then,  means  a member  of  a State.  But  what  is  a State  ? 
A State  must  be  distinguished  from  a Nation  or  a People, 
although  the  term  “Nation”  is  often  used  as  equivalent 
to  State.  By  a Nation  the  Romans  meant  a People, 
that  is,  a large  number  of  human  beings  united  by 
community  of  language,  customs,  opinions,  and  religion, 
such  as  is  usually  produced  by  a common  descent  and 
common  historical  experience.  Thus  the  French  Canadians 
form  a People.  But  a State  is  more  or  less  an  artificial 
unit.  It  is  a political  society,  i.e.,  a body  of  human 
beings  united  together  in  such  a manner  that  they 
acknowledge  permanent  obedience  to  the  same  govern- 
ment, which  represents  the  society  in  its  corporate 
relations  with  other  States.  A State  is  independent 
when  it  does  not  render  habitual  obedience  to  any 
foreign  government.  The  institution  of  government  is 
the  fundamental  characteristic  of  the  State.  There  must 
be  some  person  or  body  of  persons  whose  commands 
are  habitually  obeyed  by  the  majority  of  citizens,  and 
who  is  strong  enough  to  enforce  such  commands  by 
punishment.  Three  other  attributes  are  generally  con- 
sidered necessary  for  a State.  ( 1 ) Its  members  must  not 
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be  too  few  in  number.  According  to  Bentbam,  tbe 
number  must  be  so  high  as  to  ensure  duration.  Aristotle, 
on  the  other  hand,  placed  a limit  on  the  maximum 
number,  and  thought  that  the  members  of  a State  should 
not  be  more  than  100,000.  But  the  modern  view  is 
different,  and  does  not  disregard  the  possibility  of  a 
world- wide  empire.  “ From  the  earliest  dawn  of  history 
in  Europe  down  to  the  present  day  the  tendency  to 
form  continually  larger  political  societies — apart  from 
the  effects  of  mere  conquest — seems  to  accompany  the 
growth  of  civilisation.”^  (2)  The  State  must  have  a 
definite  territory ; for  without  a fixed  abode  no  State 
can  attain  a high  degree  of  civilisation.  (3)  The 

members  of  a State  should  not  be  united  merely  by  the 
fact  of  obedience  to  the  same  government.  A State 

should  be  a Nation.  There  must  be  an  organic  connec- 
tion amongst  its  members.  “A  State  has  a “continuous 
life,  within  which  its  individual  members  arise  and 
perish,  a life  which  has  to  be  cared  for  over  and  above 
the  sum  of  individuals  at  any  given  time  existing.”  ^ 

Its  citizens  must  be  conscious  of  the  fact  that  they 

are  “members  one  of  another.”  There  must  exist  an 
esprit  de  corps  among  them — a feeling  of  patriotism  and 
nationality. 

The  necessity  of  government  to  ward  off  external 
attack,  and  to  maintain  internal  peace  and  order,  would 
seem  sufficiently  apparent.  Yet  there  have  been,  and 
still  are,  thinkers  of  the  opinion  that  this  institution 
will  either  eventually  disappear  or  ought  to  cease.  This 
is  what  is  known  as  Anarchy.  Such  wild  vagaries  hardly 
call  for  serious  consideration.  Government  is  essential 
to  an  orderly  society.  If  every  man  were  a law  unto 
himself,  the  civilisation  of  Western  Europe  and  America 
would  quickly  disappear.  No  society  has  become  highly 
civilised  without  possessing  an  organised  government. 
Indeed,  the  present  tendency  is  not  to  diminish,  but  to 

1 H.  Sidgwick’s  Elements  of  Politics^  p.  218. 

2 D.  G.  Eitcbie’s  Natural  Rights,  p.  98. 
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increase,  the  functions  of  government.  The  happiness 
of  the  citizens  is  the  end  of  government,  and  people  are 
beginning  to  see  that  such  an  end  cannot  be  attained 
if  the  government  merely  confines  itself  to  preventing 
mutual  interference  among  its  subjects,  and  to  defending 
them  from  foreign  invasion.  The  social  misery  and 
dissatisfaction  arising  from  the  unequal  distribution  of 
wealth  ought  somehow  to  be  alleviated  in  a civilised 
State.  Paternal  government  of  some  kind  is  necessary. 
The  only  practical  difference  of  opinion  begins  on  the 
question  as  to  how  far  it  is  advisable  to  proceed  in 
this  direction.  Experience  alone  can  determine  what 
matters  can  be  conveniently  dealt  with  by  any  State, 
or  by  this  or  that  particular  State.  We  must  not 
assume  a 'priori,  after  the  method  of  Mr.  Herbert 
Spencer,  that  the  functions  of  government  are  limited 
to  certain  matters.  This  is  sheer  dogmatism,  and 
Mr.  Spencer’s  constant  appeal  to  the  customs  of  savages 
and  barbarian  tribes  in  support  of  his  contention  is 
not  convincing.  What  is  inexpedient  in  one  state  of 
society  is  not  necessarily  inexpedient  in  another  and 
different  state.  In  practical  politics  a philosopher  is 
not  an  ideal  guide. 

One  of  the  assumptions  required  in  the  discussion  of 
a citizen’s  duties  is,  then,  the  necessity  of  an  organised 
government.  But  what  form  should  such  government 
take  ? Here  another  assumption  must  be  made,  namely, 
that  the  democratic  form  of  government  is  the  best. 
Government  should  be  hy  the  people,  for  the  people, 
and  with  the  people.  Government  should  rest  on  the 
active  consent  of  the  people  governed.  It  does  not  fall 
within  the  scope  of  this  essay  to  discuss  the  reasons  for 
making  this  assumption.  But  even  though  we  may  all 
agree  in  thinking  democratic  government  is  best,  differ- 
ences of  opinion  may  still  arise  with  regard  to  the 
particular  form  which  a democratic  government  should 
take.  Should  there  be  an  hereditary  monarch  or  not  ? 
Should  there  be  a second  chamber,  and  if  so,  how  should 
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it  be  constituted  ? Should  the  share  of  the  people  at 
large  in  governing  be  confined  merely  to  the  election  of 
legislators,  or  is  their  direct  intervention  desirable  in 
some  cases  ? These  and  other  questions  will  naturally 
be  decided  somewhat  differently  in  different  States  at 
different  stages  of  civilisation. 

Looked  at  from  the  point  of  view  of  political 
theory,  the  English  Constitution  is  democratic.  Political 
sovereignty  resides  in  the  electors.  But  both  in  theory 
and  in  fact  the  British  democracy  is  a “Limited 
Democracy.”  The  larger  part  of  the  community  have 
no  share  at  all  even  in  the  election  of  parliamentary 
representatives.  The  elector  “ votes  merely  that  a 
certain  government  be  returned  to  power,  and  at  the 
end  of  a term  of  years,  during  which  he  has  no  authority 
over  them  at  all,  he  can  either  replace  them  or  turn 
them  out.”  ^ But  this  is  not  all.  Parliament  itself  is 
an  oligarchy.  Despite  the  number  of  the  Independent 
Labour  Party,  the  House  of  Commons  can  hardly  be  said 
to  be  democratic  in  composition.^  The  majority  of  its 
members  are  landowners,  rich  merchants,  brewers,  bankers, 
successful  lawyers,  and  the  like.  “ A poor  man  may  get 
into  the  House  of  Commons,  with  his  expenses  paid  for 
him  by  a political  or  industrial  organisation.  . . . But 
a political  aspirant  in  England  should  be  in  easy 
circumstances,  and  if  he  is  very  rich  his  upward  pro- 
gress will  be  smoother  and  more  rapid.  . . . English- 
men esteem  success,  particularly  if  it  is  of  the  solid, 
material  kind ; and  wealth  means  success,  in  a world 
where  everybody  would  be  rich  if  he  could.  . . . The 
poor  man,  with  no  capital  but  his  brains  and  a possibly 
precarious  profession,  is  always  looked  upon  as  very 
much  of  an  adventurer  in  England  till  he  has  arrived. 
The  constituencies  so  far  have  not  shewn  themselves 
specially  anxious  to  facilitate  his  arrival  by  the  political 

^ L.  T.  HobhoHse,  Democracy  and  Reaction^  p.  181. 

2 The  present  House  of  Commons  is  of  a more  popular  composition  than 
any  of  its  predecessors. 
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road.”  ^ Even  if  there  were  a true  democratic  element 
in  the  Commons,  there  would  still  be  the  House  of 
Lords  to  reckon  with.  Eecent  events  have  shewn  an 
increased  activity  on  the  part  of  the  Lords.  A Bill 
passed  by  a large  majority  of  the  Commons  on  a 
question  definitely  put  forward  as  an  issue  at  a general 
election  is  no  longer  certain  to  pass  through  the  House 
of  Lords.  Although  it  is  true  that  some  of  the 
members  of  that  House  have  had  long  experience  of 
public  service,  and  that  a few  are  learned,  the  House  of 
Lords  is  an  aristocratic  body,  representative  of  wealth  and 
birth.  The  same  aristocratic  predominance  appears  in 
the  persons  by  whom  the  government  of  the  country  is 
actually  carried  on.  The  Cabinet,  even  under  a Liberal 
regime,  is  largely  composed  of  peers,  members  of  old 
county  families,  successful  men  of  business,  and  dis- 
tinguished lawyers.  This  characteristic  is,  of  course,  more 
marked  in  a Conservative  Cabinet  than  in  a Liberal  one. 
But  it  is  strong  in  both.  Good  birth,  wealth,  and  social 
influence  are  almost  essential  qualifications  for  a Cabinet 
Minister.  The  present  Cabinet  at  its  formation  forms 
an  illustration. 


Sir  H.  Campbell-Bannerman  . 

Lord  Loreburn 
Earl  of  Crewe 
Marquis  of  Kipon  . 

Mr.  H.  H.  Asquith  . 

Sir  E.  Grey  .... 
Mr.  H.  Gladstone  . 


Earl  of  Elgin  . 

Mr.  E.  B.  Haldane  . 
Mr.  J.  Morley 
Lord  Tweedmouth  . 
Mr.  D.  Lloyd- George 
Mr.  J.  Burns  . 

Earl  of  Carrington  . 


Landowner  and  son  of  a wealthy  manu- 
facturer. 

Successful  lawyer. 

Eich  peer  and  landowner. 

Ditto. 

Distinguished  lawyer,  and  married  into 
a wealthy  family. 

Baronet  and  landowner. 

Of  a wealthy  mercantile  family,  and 
son  of  the  Eight.  Hon.  W.  E.  Glad- 
stone. 

Peer  and  rich  landowner. 

Successful  lawyer. 

Distinguished  man  of  letters. 

Peer  and  rich  landowner. 

Successful  solicitor. 

The  first  working  man  to  attain  Cabinet 
rank. 

Peer  and  rich  landowner. 


1 Sidney  Low,  The  Governance  of  England^  pp.  178-9,  182. 
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Mr.  A.  Birrell 
Sir  H.  Fowler . 
Mr.  J.  Bryce  . 
Mr.  J.  Sinclair 

Mr.  S.  Buxton 


Successful  lawyer  and  man  of  letters. 
Successful  solicitor. 

Eminent  professor  and  jurist. 

Son  of  a baronet,  and  son-in-law  of  a 
peer. 

Son  of  an  M.P.,  and  wealthy. 


Eecent  changes  in  the  Cabinet  have  only  emphasised 
its  aristocratic  nature.  Thus  Mr.  L.  Harcourt  has  entered 
it.  He  is  the  son  of  the  late  Sir  William  Harcourt,  and  is 
of  an  old  aristocratic  family.  Yet  this  Cabinet  is  more 
popular  in  composition  than  any  before  it.  If  we  pass 
to  the  permanent  civil  service,  which  does  the  real  work 
of  government,  the  case  is  little  better.  It  is  true  that 
entry  into  most  of  it  is  by  open  competitive  examination. 
But  appointments  in  it  are  not  for  the  poor  man  who 
cannot  afford  an  education  at  public  schools  and  the  great 
universities.  The  permanent  civil  service  is  still,  as 
regards  its  higher  grades,  the  close  preserve  of  the 
aristocracy  and  plutocracy.  Nothing  need  be  said  of 
appointments  which  are  in  the  patronage  of  the  govern- 
ment. These  are  only  given  to  persons  “ in  the  swim.” 
The  government  is  a good  friend  to  well-connected  young 
men  seeking  for  something  to  do. 

Much  has  been  urged  in  favour  of  such  a state  of 
things.’-  But  it  does  not  present  itself  as  perfect,  and 
what  a British  citizen  ought  to  aim  at  is  the  realisation 
of  a true  and  real  democracy.  A true  democracy  implies 
equal  opportunity  to  all  to  enter  the  political  arena.  It 
does  not  imply  that  one  citizen  is,  on  the  average,  as 
well  qualified  as  another  for  the  work  of  government. 
But  to  get  the  best  rulers,  some  means  must  be  found  to 
break  down  the  artificial  obstacles  which  stand  in  the 
way  of  the  able  poor  man.  Payment  of  members  and 
of  election  expenses,  political  instruction  beginning  in  the 
schools,  the  cheapening  of  university  education,  and  the 
like,  will  suggest  themselves  to  the  thoughtful  citizen  as 
possible  means  to  that  end.  True  democracy  must  reject 
the  view  that  the  natural  rulers  of  mankind  are  to  be 
1 See  Sidney  Low,  The  Governance  of  England^  ch.  x. 
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found  among  the  leisured,  rich,  well  horn,  and  educated 
classes.  It  is  an  assumption  unsupported  by  fact.  It 
seems  to  be  widely  held  even  by  able  thinkers,  simply 
because  in  this  country  the  poorer  classes  have  hitherto 
had  little  opportunity  of  displaying  their  political 
administrative  ability.  As  the  greatest  men  in  literature, 
science,  and  art,  not  to  mention  commerce  and  other  fields 
of  activity,  have  usually  come  from  the  humbler  classes, 
it  is  surprising  that  this  assumption  has  not  been  more 
vigorously  criticised. 


PART  I 


LEGAL  DUTIES 
CHAPTER  in 

THE  PRESERVATION  OF  THE  STATE 

The  maintenance  of  public  order,  both  internal  and 
external,  is  necessary  to  the  very  existence  of  a State. 
The  State  must  be  safeguarded  against  disturbance  from 
within  and  from  without.  It  is  therefore  not  surprising 
to  find  that  law  has  made  provision  for  this  end,  and  the 
paramount  duty  imposed  on  a citizen  is  that  of  Allegi- 
ance. Allegiance  is  “ the  tie,  or  ligamen,  which  binds 
the  subject  to  the  ruler,  in  return  for  the  protection 
which  the  ruler  affords  to  the  subject.”^  An  individual 
subject  of  a State  owes  it  allegiance,  and  is  entitled  to  its 
protection  in  person  and  in  property.  Even  an  alien  or 
foreigner  in  the  British  dominions  owes  the  king  a local 
and  temporary  allegiance  so  long  as  he  continues  to 
remain  there.  But  allegiance  is  incumbent  upon  a subject 
wherever  he  is,  even  though  he  be  resident  in  a foreign 
country.  Who  is  to  be  deemed  a British  subject  is 
determined  by  law.  Membership  of  the  British  Nation 
depends  primarily  upon  birth — either  ( 1 ) from  parents  who 
are  members  or  (2)  within  British  territory.  All  persons 
born  within  the  King’s  dominions,  even  of  alien  parents, 
are  deemed  natural-born  British  subjects,  provided  that 
their  parents  were  not  at  the  time  of  birth  alien  enemies. 

1 Stephen’s  Commentaries^  vol.  ii.,  p.  433. 
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In  the  case  of  persons  born  in  a foreign  country,  British 
nationality  turns  upon  parentage.  All  persons  born 
abroad,  whose  fathers  or  paternal  grandfathers  were 
natural-born  British  subjects,  are  themselves  regarded 
as  British  subjects.  British  nationality  is  not  determined 
solely  by  birth  ; for  a foreigner  can  become  a naturalised 
British  subject.  But  he  must  have  resided  for  five  years 
within  the  realm  or  been  in  the  service  of  the  Crown  for 
the  same  period.  He  must  then  obtain  a certificate  of 
naturalisation  from  a Secretary  of  State,  and  take  the  oath 
of  allegiance.  That  oath’^  is  never  formally  required  from 
natural-born  subjects  except  on  certain  occasions,  such  as 
an  appointment  to  a high  office  of  State,  e.g.,  a judgeship, 
or  on  being  made  a Justice  of  the  Peace,  and  the  like. 
Once  a British  subject,  allegiance  attaches  wherever  one 
may  be.  But  the  law  allows  of  expatriation.  Any 
British  subject  who,  when  in  a foreign  State,  voluntarily 
becomes  a naturalised  subject  of  that  State  ceases  to  be 
a British  subject.^  By  becoming  a member  of  another 
State  a British  subject  can  thus  throw  off  his  allegiance. 
Birth  or  consent  make  a British  subject,  and  consent 
may  unmake  one.  But  so  far  we  have  not  yet  ascertained 
the  nature  of  the  civic  duty  termed  Allegiance.  Law 
defines  it  negatively.  It  enumerates  what  is  not  allegiance 
by  defining  treasonable  offences  ; for  a breach  of  allegiance 
is  treason. 


Treason 

High  treason  has  always  been  regarded  as  the  gravest 
of  crimes  which  a subject  can  commit.  It  has  stood  as  a 
crime  apart  from  all  other  offences  against  the  State,  and 
the  old  punishment  for  it  was  barbarous  in  its  severity. 
The  traitor  was  carried  on  a hurdle  to  the  place  of  execu- 
tion. He  was  then  hanged,  but  cut  down  while  still  alive. 
His  entrails  were  torn  out  and  burnt  before  his  eyes.  His 

^ The  oath  is  in  the  simple  form:  “I,  . . . , do  swear  that  I will  he 
faithful  and  bear  true  allegiance  to  His  Majesty  King  Edward  vii.,  his  heirs 
and  successors,  according  to  law.  So  help  me  God.” 

2 Naturalisation  Act  of  1870,  s.  6. 
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head  was  thereafter  cut  off,  and  his  trunk  divided  into 
four  quarters,  which  were  disposed  of  at  the  King’s 
pleasure.  Women  traitors  were  burnt  alive.  Although 
the  modern  punishment  has  been  reduced  to  simple 
execution,  it  would  appear  that  such  execution  must  still 
take  place  in  public. 

So  serious  is  the  crime  of  high  treason  that  the  mere 
mental  intention  to  commit  it  constitutes  it.  This 
differentiates  it  from  other  crimes.  For  the  intention  to 
commit  any  other  offence,  without  any  attempt  to  carry 
it  out,  is  not  a crime.  But  as  the  existence  of  the  mental 
intention  to  commit  high  treason  must  be  proved,  there 
must  be  some  open  act  or  deed  evidencing  such  an 
intention ; for  the  thought  of  man  is  not  otherwise 
triable.  The  publication  of  a writing  shewing  such 
intention  is  sufficient.  But  the  publication  of  an  abstract 
treatise  nowadays,  not  referring  to  any  particular  design, 
would  not  be  an  overt  act  of  treason  ; nor  would  words 
loosely  spoken  constitute  it.  It  is  still  uncertain  whether 
an  tmpublished  writing  would  prove  treasonable  intent. 
In  1615  Peacham  ^ was  convicted  of  treason  on  account 
of  some  passages  in  a sermon  which  was  found  in  his 
study  and  had  never  been  published.  He  was  not 
executed,  but  died  in  prison.  In  1683  Sidney^  was 
convicted  and  executed  because  of  an  unpublished 
manuscript  on  Sovereignty  which  he  had  written.  But 
Parliament  subsequently  reversed  the  conviction. 

The  original  idea  of  high  treason  was  a “ breach  of 
the  personal  loyalty  due  to  the  lord  paramount  of  the  realm 
from  each  of  his  vassals.”®  That  loyalty  'was.  personal, 
and  due  to  the  King  de  facto.  This  still  remains  part  of 
the  essence  of  the  idea ; for  aliens  cannot  even  now 
commit  the  crime,  unless  they  have  come  within  British 
territory,  and,  by  thus  placing  themselves  within  “ the 
King’s  peace”  {i.e.  protection),  incurred  the  obligation  of 

^ 2 State  Trials^  p.  869. 

2 9 State  Trials.,  p.  818. 

^ Prof.  C.  S.  Kenny,  Outlines  of  Criminal  Law  (2nd  ed.),  p.  272. 
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rendering  him  a local  and  temporary  allegiance.  What 
constituted  a breach  of  loyalty  to  the  King  remained 
uncertain  for  some  time,  and  this  uncertainty  was  the 
occasion  of  passing  the  Treason  Act  of  1351.  The  object 
of  that  Act  was  to  define  treason.  According  to  it,  treason 
consisted  of  one  or  more  of  the  following  offences  : — 

1.  Compassing  or  imagining  the  death  of  the  King  or 
his  Queen,  or  their  eldest  son  and  heir. 

2.  Violating  the  King’s  consort,  their  eldest  unmarried 
daughter,  or  the  wife  of  their  eldest  son  and  heir. 

3.  Levying  war  against  the  King  in  his  realm. 

4.  Adhering  to  the  King’s  enemies  in  his  realm  by 
giving  to  them  aid  and  comfort  in  the  realm  or  elsewhere. 

5.  Slaying  the  Chancellor  or  the  Treasurer  or  the 
King’s  Justices,  when  in  their  places  and  executing  their 
offices. 

6.  Counterfeiting  the  King’s  Great  or  Privy  Seal. 

7.  Counterfeiting  the  King’s  money. 

The  Statute  of  Treasons  is  still  in  force,  and  all  the 
above  acts  (except  the  two  last)  are  still  high  treason. 
But  the  counterfeiting  the  King’s  Great  or  Privy  Seal  or 
money  was  reduced  to  the  crime  of  treasonable  felony  in 
1832,  and  is  no  longer  punishable  by  death.  In  place  of 
the  last  two  offences  two  new  forms  of  high  treason  were 
created  by  Acts  of  Parliament  passed  in  the  reign  of  Queen 
Anne.  So  it  is  also  high  treason  ; — 

1.  To  try  to  hinder  the  succession  to  the  Crown  of  the 
person  entitled  thereto  by  the  Act  of  Settlement  of  1700.^ 

2.  To  maintain  in  writing  the  invalidity  of  the  line 
of  succession  to  the  Crown  established  by  the  same  Act  of 
Settlement.^ 

The  second  offence  is  apparently  not  taken  seriously, 
if  one  is  to  judge  from  the  immunity  enjoyed  by  those 
political  Rip  Van  Winkles,  the  present-day  Legitimists. 

The  Treason  Act  of  1351,  when  taken  literally,  does 
not  cover  many  of  the  gravest  offences  against  the  State. 

1 1 Anne,  St.  2,  c.  21,  s,  3. 

2 6 Anne,  c.  41,  s.  1. 
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“ The  historical  development  of  our  nation  tended  steadily, 
century  after  century,  to  make  a consciousness  of  the 
stability  of  public  order — rather  than  the  feudal  feeling 
of  mere  personal  loyalty  to  a prince — become  the  binding 
force  of  the  body  politic/  This  new  conception  of  civic 
duty  rendered  necessary  new  provisions  for  its  legal 
enforcement.  The  criminal  law  had  to  begin  to  take 
cognisance  of  politicians  who,  whilst  devoted  to  the 
reigning  King,  were  nevertheless  disturbing  the  order  of 
the  realm  ; though  possibly  only  by  assailing  those  institu- 
tions whereby  the  Constitution  had  set  a check  upon  the 
King’s  powers.  It  is  a remarkable  instance  of  the 
activity  of  judicial  legislation,  that  the  important  legal 
development  thus  rendered  necessary  was  effected  not  by 
Parliament,  but  by  the  judges.  They  transformed  the 
feudal  conception  of  treason,  as  a breach  of  personal  faith, 
into  the  modern  one  which  regards  it  as  “ armed  resistance 
made  on  political  grounds  to  the  public  order  of  the 
realm.”  ^ The  words  of  the  Treason  Act  omit  even  some 
grave  offences  against  the  King  himself.  But  the  scope 
of  that  statute  was  widened  by  the  interpretation  put 
upon  it  by  judges.  Thus  to  imprison  or  to  depose,  or 
otherwise  to  restrain  the  King,  was  held  to  be  “ a compass- 
ing his  death.”  “ Levying  war  against  the  King  in  his 
realm”  was  construed  to  include  any  public  uprising 
having  in  view  an  object  of  a public  or  general  nature. 
Thus  in  Damaree’s  case  ® an  organised  movement  to  burn 
down  all  chapels  was  adjudged  treason.  It  is  not  even 
necessary  in  such  a case  that  the  culprits  be  armed.  It 
is  sufficient  if  they  are  numerous  and  intend  to  resist  with 
violence  any  lawful  interference.  Inciting  foreigners  to 
invade  the  realm  in  time  of  peace  became  by  judge-made 
law  equivalent  to  “ adhering  to  the  King’s  enemies.” 
These  are  instances  of  “ Constructive  Treason,”  and  in 

1 Assaults  upon  the  King  are  now  a misdemeanour.  But  it  seems  still  an 
offence  to  speak  or  write  ill  against  him,  e.g.^  to  give  out  scandalous  stories 
about  him.  (See  the  case  of  R.  v.  Harvey^  1823,  2 B.  & C.,  p.  257.) 

2 Prof.  C.  S.  Kenny,  Outlines  of  Criminal  Law  (2nd  ed.),  p.  272. 

3 15  State  Trials^  p.  521. 
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the  reign  of  Elizabeth  the  doctrine  of  “ Constructive 
Treason”  had  reached  almost  its  full  extent.  In  1795 
Parliament  recognised  the  validity  of  this  judicial  inter- 
pretation of  the  Statute  of  Treasons  by  inscribing  on  the 
statute  book  the  most  important  forms  of  constructive 
treason.  But  in  1848^  they  were  reduced  from  high 
treason  to  treasonable  felonies,  and  extended  to  Ireland. 
The  maximum  punishment  was  made  penal  servitude  for 
life.  The  following  acts  are  therefore  now  treasonable 
felonies : — 

1.  Compassing  to  depose  the  King  from  the  style, 
honour,  or  royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom,  or  of  any  other  of  the  King’s  dominions 
and  countries. 

2.  Compassing  to  levy  war  against  the  King  in  order 
to  make  him  change  his  counsels  and  measures,  or  to 
intimidate  or  overawe  both  Houses,  or  either  House,  of 
Parliament.^ 

3.  Moving  or  inciting  any  foreigner  to  invade  the  realm. 

The  mere  concealment  (or  misprision)  of  treason  is 

an  offence.  Every  citizen  is  under  a legal  duty  to  report 
at  once  to  the  public  authorities  any  treasonable  design 
of  which  he  becomes  aware. 


The  MaAntenance  of  the  Public  Peace 

A citizen  not  only  owes  the  State  allegiance,  but  he 
must  also  refrain  from  disturbing  the  public  peace.  Such 
disturbance  may  range  from  a mere  breach  of  the  peace 
or  affray  to  a riot.  A breach  of  the  peace  explains  itself. 
But  the  stages  intervening  between  it  and  a riot  need 
explanation.  There  is  no  such  thing  known  in  English 
law  as  a general  right  of  public  meeting.  But  people 

' 11  Vict.,  c.  12. 

2 This  includes  an  attempt  to  raise  an  insurrection  for  a general  purpose. 
Thus  in  the  case  of  the  Queen  v.  O^Doherty  (1848, 6 State  Trials  (New  Series), 
p.  914)  an  attempt  forcibly  to  prevent  the  exportation  of  corn  from  Ireland 
was  construed  as  involving  a necessary  compulsion  upon  the  Queen  to  alter 
her  counsels. 
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may  meet  together  for  a lawful  purpose  when  and  where 
they  like,  provided  they  do  not  commit  a trespass  or 
become  a nuisance,  as  by  obstructing  traffic  in  a public 
street.  They  must  meet  peaceably.  For  when  three  or 
more  persons  meet  together,  in  order  to  carry  out  any 
object  lawful  or  unlawful,  under  such  circumstances  as  to 
give  ordinarily  firm  and  courageous  inhabitants  in  the 
neighbourhood  reasonable  apprehensions  of  violence,  they 
become  an  unlawful  assembly  by  the  mere  fact  of  their 
having  thus  met.  An  unlawful  assembly  becomes  a rout 
when  the  people  assembled  proceed  to  do  anything  which, 
if  executed,  would  amount  to  a riot,  but  do  not  actually 
execute  it.  A rout  differs  from  a riot  only  in  the  cir- 
cumstance that  the  enterprise  is  not  actually  carried  out. 
When  that  enterprise  is  carried  out  a rout  becomes  a 
riot.  A riot  is  a disturbance  of  the  peace  caused  by  the 
assembling  together  of  three  or  more  persons  of  their  own 
authority,  with  intent  to  help  each  other  in  earrying  out 
some  private  object,  and  by  their  subsequent  carrying  out 
the  same  in  a violent  and  turbulent  manner  to  the  terror 
of  the  people.  It  is  immaterial  whether  the  object 
intended  be  itself  a lawful  or  an  unlawful  one.^  The  Eiot 
Act  of  1715  has  made  a riotous  assembly  a grave  offence. 
When  an  unlawful  assembly  of  twelve  or  more  persons 
does  not  disperse  within  an  hour  after  a Justice  of  the 
Peace  has  read,  or  tried  to  read,  a proclamation  set  out  in 
that  Act,  calling  upon  it  to  disperse,  the  assembly  becomes 
a riotous  assembly,  and  persons  constituting  it  are  guilty 
of  felony.  Extreme  violence  may  then  be  used  in 
dispersing  it.  But  if  rioters  proceed  to  felonious  acts  of 
damage  against  person  and  property,  it  is  not  necessary  to 
wait  for  the  reading  of  the  Riot  Act  before  one  uses  such 
violence.  Every  citizen  is  legally  bound  to  use  force, 
even  to  the  infliction  of  death  if  that  be  necessary,  to  pro- 
tect life  and  projoerty  against  rioters.  Any  citizen  who 

1 A judicial  definition  of  a riot  will  be  found  in  the  recent  case  of  Field 
V.  The  Receiver  for  the  Metropolitcin  Police  District^ — Times*  Law  Eejports  for 

1907,  p.  736. 
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refuses  to  take  part  in  suppressing  a riot,  when  called 
upon  to  do  so  by  a Justice  of  the  Peace  or  a constable, 
commits  a crime.  A magistrate  must  do  more.  He 
must  go  to  the  scene  of  tumult,  read  the  statutory  pro- 
clamation if  necessary,  and  take  all  necessary  steps  to  put 
an  end  to  it.  A- magistrate  failing  to  do  so  is  criminally 
liable,  unless  he  can  prove  that  he  has  done  everything 
which  a courageous  man  would  have  done  under  the 
circumstances.  In  1781  the  Lord  Mayor  of  London  was 
tried  and  convicted  for  wilfully  omitting  to  suppress  the 
Gordon  riots.  ^ 

A more  insidious  way  of  imperilling  public  order 
is  forbidden  by  law.  It  is  called  sedition  in  Scotland. 
Technically  there  is  no  such  crime  as  sedition.  But 
seditious  words,  seditious  libels,  and  seditious  meetings 
are  forbidden.  It  is  difficult  to  say  what  “seditious” 
means.  It  seems  to  imply  an  attempt  to  stir  up 
strife  between  class  and  class,  and  to  introduce  changes  in 
Church  and  State  by  other  than  lawful  or  constitutional 
means.  There  must  be  a seditious  intent.  But  citizens 
have  a right  to  criticise  the  government,  and  to 
advocate  changes  in  the  constitution  and  law  by  the 
proper  constitutional  methods.  To  resist  the  law  in  an 
active  or  passive  manner  is  illegal. 

The  External  Safety  of  the  State 

Although  the  duty  of  allegiance  includes  amongst 
other  things  the  obligation  to  refrain  from  assisting  alien 
enemies,  or  from  inciting  foreigners  to  invade  the  State, 
the  duties  which  we  have  been  discussing  refer  rather  to 
the  internal  safety  of  the  State  than  to  its  external 
safety.  They  are  imposed  by  law  to  preserve  order  at 
home,  and  to  prevent  the  disturbance  of  social  harmony. 
But  the  very  existence  of  the  State  may  be  imperilled  by 

1 E.  V.  Kennett,  1781,  5 Carr  and  Payne,  p.  283.  In  the  case  of  E,  v.  Brown 
(1841,  C.  and  M.,  p.  314)  an  ordinary  citizen  was  convicted  for  not  assisting 
to  stop  a prize-fight. 


22  THE  CITIZEN  AND  HIS  DUTIES 


a citizen’s  conduct  towards  other  States  or  their  members. 
A citizen  or  citizens  may  act  in  such  a manner  as  to  lead 
to  hostilities  from  foreign  States  or  seriously  to  threaten 
international  peace.  Political  prudence  and  the  rules  of 
International  Law  require  some  provision  to  be  made 
against  such  acts.  Every  British  citizen  is  legally  bound 
to  respect  the  privileges  of  foreign  ambassadors  in  the 
British  dominions,  not  to  commit  piracy,  and  to  observe 
strict  neutrality  between  foreign  nations  who  are  at  war 
with  one  another,  but  at  peace  with  us. 

States  carry  on  their  ordinary  diplomatic  intercourse 
by  means  of  agents  permanently  residing  at  each  other’s 
Courts.  One  of  the  best  established  rules  of  International 
Law  is  that  of  the  sacredness  of  the  person  and  property 
of  the  ambassador.  He  enjoys  immunity  from  the  civil 
and  criminal  law  of  the  country  to  which  he  is  accredited. 
If  he  commits  a crime  against  the  State  in  which  he  is 
resident,  the  only  correct  course  is  to  hand  him  over  to 
the  authorities  of  his  own  country.  He  enjoys  immunity 
to  such  an  extent  that  it  is  now  a crime  for  a British 
subject  to  execute  even  a judicial  civil  process  against 
him  on  his  property,  e.g.,  to  levy  execution  on  a judg- 
ment against  him.^  This  was  enacted  by  a statute  in 
1708^  in  consequence  of  the  anger  roused  in  Russia 
by  the  arrest  of  the  Czar’s  ambassador  in  London  for  a 
debt  of  £50.  Attorneys  taking  out  such  processes  for 
their  clients  are  liable  to  punishment. 

Piracy  is  a crime  against  the  whole  body  of  civilised 
States,  and  can  be  punished  by  any  of  them  who  capture 
the  offenders.  It  may  be  roughly  defined  as  robbery 
or  attempted  robbery  on  the  high  seas  without  any 
authority  from  a recognised  State.  Any  armed  violence 
at  sea  under  such  circumstances  is  piracy.®  British  law 
makes  some  further  acts  piracy.  A British  subject,  or 
even  a person  resident  in  the  British  dominions,  who 

1 Execution  of  a judgment  means  its  enforcement^  as  by  selling  the  goods  of 
the  person  against  whom  it  is,  etc. 

2 7 Anne,  c.  12. 

^ Prof.  C.  S.  Kenny,  Outlines  of  Criminal  Law,  p.  316. 
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engages  in  the  slave  trade  is  a pirated  So  also  is  a 
British  subject  who,  under  authority  from  a foreign  State, 
attacks  other  British  subjects  at  sead 

Neutrality  is  “ the  condition  of  those  States  which 
in  time  of  war  take  no  part  in  the  contest,  but  continue 
pacific  intercourse  with  the  belligerents.”  ® The  subjects 
of  a neutral  State  must  not  assist  any  of  the  foreign 
belligerents.  Such  assistance  may  take  various  forms, 
only  some  of  which  are  forbidden  by  British  law,  the 
rest  being  left  to  International  law.  The  British  law  is 
contained  in  the  various  Foreign  Enlistment  Acts  which 
have  been  passed  from  time  to  time.  The  chief  one  is 
the  Act  of  1870.  A British  subject  must  not,  without 
royal  leave,  do  any  of  the  following  things.^  1.  He  must 
not  enlist  himself  or  others  for  service  under  a foreign 
Power  at  war  with  a State  which  is  at  peace  with 
Britain.  2.  He  must  not  build,  equip,  or  despatch, 
within  the  British  dominions,  a ship  which  he  has  reason 
to  believe  will  be  employed  in  the  service  of  a foreign 
belligerent  State.  The  violation  of  this  rule  in  the 
famous  case  of  the  Alabama  in  1862  cost  Great  Britain 
the  sum  of  15,500,000  dollars.  3.  He  must  not  prepare, 
within  the  British  dominions,  any  military  or  naval 
expedition  against  a State  with  which  Great  Britain  is 
at  peace.  Dr.  Jameson’s  South  African  raid  was  an 
instance  of  this  crime,  and  its  evil  consequences  serve  as 
a perpetual  lesson  against  breach  of  this  part  of  the  law. 
But  the  law  of  Great  Britain  leaves  to  the  conscience  of 
its  citizens  the  duty  to  observe  neutrality  in  other 
respects.  Such  conscience  is  considerably  helped  by  the 
penalties  inflicted  by  International  Law  for  breach  of 
such  neutrality.  A British  subject  may  engage  in 
trading  in  contraband  of  war.  He  may  try  to  run  a 
blockade.  In  either  case  he  must  risk  the  confiscation  of 
his  property  if  it  be  captured  by  the  other  belligerent  State. 

1 6 Geo.  IV.  c.  113,  s.  9.  2 11  & 12  Will,  iir.,  c.  7,  s.  7. 

2 Dr.  J.  T.  Lawrence,  Handhooh  of  International  Law  (3rd  ed.),  p.  111. 

^ See  the  Foreign  Enlistment  Act  of  1870,  ss.  4,  8,  11,  and  13.  The 
maximum  punishment  is  two  years’  imprisonment  with  hard  labour. 


CHAPTER  IV 


THE  ADVANCEMENT  OF  JUSTICE 

The  State  does  not  exist  for  the  mere  sake  of  existence. 
Its  object  cannot  be  other  than  the  welfare  of  its  citizens, 
and  such  welfare  may  be  taken  to  mean  their  happiness. 
It  must  therefore  aim  at  the  promotion  of  justice.  There 
must  be  no  arbitrary  inequality  in  the  treatment  meted 
out  to  different  citizens.  Every  one  must  count  for  one, 
and  no  one  for  more  than  one,  unless  there  is  some  good 
reason  to  the  contrary.  The  laws  must  be  just,  and  the 
administration  of  them  must  be  just. 

Legislators  should  be  disinterested  and  enlightened 
patriots,  full  of  practical  shrewdness  and  political  sagacity. 
If  they  are  ignorant,  inexperienced,  or  corrupt  politicians, 
they  can  hardly  be  expected  to  frame  wise  measures,  and 
ought  not  to  be  legislators.  For  this  reason  the  law  dis- 
qualifies a number  of  persons  from  sitting  in  Parliament 
on  account  of  infancy,  sex,  alienage,  infirmity  of  mind, 
criminal  conduct,^  bankruptcy,  office,^  and  interest  in 
government  contracts. 

But  this  is  not  all.  Some  precautions  must  be  taken 
against  the  abuse  of  the  franchise.  Such  misuse  may 


1 Only  convicted  traitors  and  felons  are  disqualified.  Persons  found 
guilty  of  misdemeanours  are  dealt  with  by  either  House  of  Parliament  itself. 

2 The  offices  which  disqualify  are  numerous.  The  following  persons 
(among  others)  are  so  disqualified — ^judges,  clergymen  of  the  English  or 
Scottish  Established  Church  or  of  the  Roman  Catliolic  Church  ; members  of 
the  permanent  civil  service  ; any  person  who  holds  a royal  pension  other 
than  a diplomatic  or  civil  service  pension  ; metropolitan  police  magistrates  ; 
and  generally  all  persons  holding  a place  of  profit  under  the  Crown  created 
since  25th  October  1705.  English  and  Scottish  peers  are  also  disqualified  ; 
but  not  Irish  peers,  unless  they  are  members  of  the  House  of  Lords, 
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arise  either  (l)  from  moral  perversion  or  (2)  from 
intellectual  mistake.  The  electors  may  be  intimidated 
or  bribed  into  voting  for  a particular  candidate  ; or  they 
may  vote  for  him  under  the  erroneous  belief  that  he  is 
the  better  man,  or  promises  the  better  legislation.  The 
law  does  not — and  it  is  difficult  to  see  how  it  could — 
guard  against  intellectual  error  except  indirectly,  as  by 
providing  the  means  of  education.  But  it  does  aim  at 
making  elections  free,  and  it  prohibits  the  exercise  of 
undue  influence  upon  the  electors.  The  Reform  Act  of 
1832  authorises  the  returning  officer  to  adjourn  the  poll, 
in  case  of  violence  at  an  election,  to  such  time  until  such 
violence  ceases.  Riots  have  been  held  to  render  an 
election  void;  and  the  Ballot  Act  of  1872,^  by  establish- 
ing the  system  of  secret  voting  by  ballot,  tries  still 
further  to  diminish  intimidation. 

Corrupt  and  Illegal  Practices 

Careful  provision  has  been  made  against  “ the  infamous 
practices  of  bribery  and  corruption  ” at  an  election  by  a 
number  of  Acts  of  Parliament,  the  chief  one  being  the 
Corrupt  and  Illegal  Practices  Act  of  1883.  A corrupt 
practice,  as  deflned  in  that  Act,  includes  bribery,  treating, 
undue  influence,  and  personation,  and  assisting  or 
counselling  the  same.  Bribery  is  the  gift  or  promise  of 
money  or  other  valuable  thing  or  employment  or  place. 
Treating  is  the  providing  of  any  meat,  drink,  entertain- 
ment or  provision,  both  during  or  after  an  election. 
Undue  injluence  comprises  generally  any  force,  violence, 
or  threat.  In  each  case  the  act  must  be  done  in  order 
to  induce  some  person  to  vote  or  refrain  from  voting,  or 
on  account  of  his  having  voted ; and  it  is  an  offence  for 
any  one  to  do  so,  whether  he  be  the  candidate  or  not. 

A distinction  which  perhaps  only  a lawyer  can  fully 
appreciate  is  drawn  between  corrupt  practices  and  illegal 
practices.  The  following  are  illegal  practices — payments 

1 This  Act  does  not  apply  to  university  elections. 
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fcr  the  conveyance  of  electors,  or  to  any  elector  for  the 
use  of  any  premises  for  the  exhibition  of  election  bills, 
notices,  and  the  like,  or  for  the  use  of  committee  rooms 
in  excess  of  the  permitted  use;  payments  incurred  in 
excess  of  the  maximum  election  expenses  ; subornation  of 
voters ; false  statements  as  to  the  withdrawal  of  any 
candidate,  or  the  corrupt  withdrawal  of  any ; payments 
for  cockades,  ribbons,  and  the  like ; the  paid  employment 
of  agents,  other  than  the  election  agent  and  sub-agent 
and  polling  agent  or  agents  ; the  printing  and  publishing 
bills  without  the  name  and  address  of  the  printer  and 
publisher ; the  using,  as  committee  rooms,  any  premises 
wherein  intoxicating  liquors  or  refreshments  are  usually 
provided  or  sold,  or  any  elementary  school  premises. 
The  Corrupt  and  Illegal  Practices  Act  of  1895  also  converts 
the  mean  artifice  of  lying  about  the  personal  character  or 
conduct  of  any  candidate  into  an  illegal  practice. 

Heavy  penalties  are  imposed  on  corrupt  and  illegal 
practices.  If  the  candidate  is  personally  guilty  of 
corrupt  practices,  the  election  is  void,  and  he  is  for  ever 
disqualified  from  sitting  for  that  constituency.  But  if 
he  was  only  guilty  through  his  agents,  his  ineligibility  is 
limited  to  seven  years.  Any  person  guilty  of  a corrupt 
practice  (other  than  personation),  whether  a candidate  or 
not,  is  further  liable  to  imprisonment  not  exceeding  one 
year,  with  or  without  hard  labour,  or  to  a fine  not 
exceeding  £200.  But  any  one  guilty  of  personation  is 
liable  to  imprisonment  with  hard  labour  for  a term  not 
exceeding  two  years.  A person  so  convicted  cannot  for 
seven  years  vote  at  any  election  whatever,  parliamentary 
or  municipal,  or  hold  any  public  or  judicial  office,  or  be  a 
member  of  Parliament. 

Illegal  practices  are  regarded  with  scarcely  less 
severity.  Any  person  convicted  of  such  is  liable  to  a fine 
not  exceeding  £100,  and  for  five  years  cannot  vote  at  any 
election,  parliamentary  or  municipal,  within  the  county 
or  borough  in  which  he  committed  the  offence.  If 
illegal  practices  are  reported  by  the  election  commissioners. 
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after  hearing  an  election  petition,  to  have  been  prevalent 
in  the  constituency,  the  candidate,  if  he  has  known  of  or 
assented  to  them,  loses  his  seat,  and  is  ineligible  for  that 
constituency  for  seven  years.  But  if  he  was  only  guilty 
through  his  agents,  his  ineligibility  is  limited  to  the 
Parliament  then  existing. 

A vote  is  no  longer  a thing  to  be  sold,^  but  a trust  to 
be  exercised.  But  while  the  abuse  of  that  trust  is  to 
the  above  extent  restrained  bylaw,  there  is  no  compulsion 
upon  an  elector  in  the  United  Kingdom  to  exercise  it 
at  all.  It  is  otherwise  in  one  at  least  of  the  British 
possessions.  In  New  Zealand  every  voter  who  fails  to 
record  his  vote  has  his  name  removed  from  the  electoral 
roll  after  the  election.^ 


Trial  hy  Jury 

It  is  not  sufficient  that  the  laws  themselves  should  be 
just ; it  is  also  necessary  that  they  should  be  impartially 
enforced.  “ The  most  transcendent  privilege  which  any 
subject  can  wish  for  is,  that  he  cannot  be  affected  in  his 
property  or  liberty  or  person  but  by  the  unanimous 
consent  of  twelve  of  his  neighbours  and  his  equals.  This, 
for  a long  succession  of  ages,  has  secured  the  just  liberties 
of  this  nation.”  * 

The  jury  is  of  Frankish  origin.  It  was  at  first  a body 
of  neighbours  summoned  by  some  public  officer  to  give 
upon  oath  a true  answer  to  some  question.  That  question 
might  take  different  forms.  It  might  or  might  not  be 
one  of  litigation.  It  might  be  a question  of  law  or  a 
question  of  fact.  The  jury  of  trial  (^.e.,  the  petty  jury 
in  criminal  cases  and  the  common  or  special  jury  in  civil 

1 At  an  election  in  Liverpool  in  1830  single  votes  fetched  from  £15  to 
£100  a*piece.  The  voter  got  a receipt  for  his  vote,  took  it  to  the  committee, 
handed  it  through  one  hole  in  the  wall,  and  the  money  was  handed  out 
through  another.  There  was  no  concealment. 

2 New  Zealand  Electoral  Act,  1893,  sec.  125. 

® Blackstone’s  Commentaries,  iii.,  p.  379.  Ordinary  litigants  do  not  seem 
to  appreciate  the  jury  so  much  as  Blackstone ; for  in  England  juries  are 
dispensed  with  in  nearly  half  the  number  of  civil  cases  tried. 
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cases),  the  jury  of  accusation  {i.e.,  the  grand  jury),  and 
the  jury  which  was  called  together  to  get  information 
for  the  King  in  a particular  district,  all  sprang  from  a 
common  root  of  royal  origin,  the  inquest.  The  jurors 
combined  the  functions  of  the  modern  jury  and  of 
witnesses,  and  spoke  from  their  own  knowledge  of  facts. 
As  the  community  grew,  it  became  difficult  to  find  twelve 
men  who  knew  the  facts,  even  though  they  lived  in  the 
neighbourhood.  Hence  it  became  the  jurors’  duty  to 
inquire  from  people  who  knew  the  facts.  So  documents 
and  charters  began  to  be  used  as  evidence,  and  the  jurors 
could  listen  to  witnesses  produced  in  Court  by  the 
litigants.  But  up  to  the  reign  of  Queen  Anne  a juror 
had  to  belong  to  the  hundred,  which  was  a division  of  a 
county  made  up  of  ten  townships  or  one  hundred  families. 
Jurors  were  now  summoned  independently  of  any  know- 
ledge of  the  case  which  they  might  be  thought  to  possess. 
The  practice  of  summoning  witnesses  who  had  that 
knowledge  became  fixed.  The  jury  ceased  to  act  as 
witnesses,  and  eventually  came  to  act  as  judges,  and  only 
as  judges  of  fact. 

To  be  a juror  is  one  of  the  duties  ^ to  which  every 
citizen  with  the  necessary  qualification  is  liable,  unless  he 
is  exempted.  In  England  the  qualification  of  an  ordinary 
juror  is  the  ownership,  in  fee^  or  for  life,  of  lands  or 
tenements  of  the  yearly  value  of  £10,  or  of  long  leaseholds 
of  £20  annual  value,  or  the  occupation  of  a house  rated 
at  £20  a year,  or  if  in  Middlesex  at  £30.  The  same 
qualification  is  necessary  in  the  case  of  a grand  juror  ^ at 
the  Quarter  Sessions  in  counties.  But  there  is  no 
property  qualifications  for  grand  jurors  at  Assizes  or  at' 
the  Quarter  Sessions  of  boroughs.  Special  jurymen  ^ are 

^ Default  when  summoned  amounts' to  contempt  of  court. 

2 Fee  means  an  estate  which  is  hereditary. 

^ The  function  of  the  Grand  Jury  is  to  accuse,  or  rather  receive  and  revise 
accusations  of  crime.  It  does  not  judge,  hut  either  returns  a true  bill  or 
tlirows  an  indictment  out. 

^ In  civil  cases  either  party  can  have  the  action  tried  by  a special  instead 
of  a common  jury.  Lists  are  annually  made  up  of  persons  qualified  to  be 
common  or  special  jurors.  In  criminal  cases  a jury  is  never  picked  from 
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persons  of  a certain  social  status, — esquires,  merchants, 
bankers,  and  the  like.  Probably  the  status  of  gentleman 
is  not  sufficient.  For  as  far  back  as  1565  Sir  Thomas 
Smith  said : “As  for  gentlemen,  they  be  made  good 
cheap  in  this  kingdom ; for  whosoever  can  live  idly,  and 
without  manual  labour,  and  will  bear  the  port,  charge, 
and  countenance  of  a gentleman,  he  shall  be  called  master, 
and  shall  be  taken  for  a gentleman.”  Women  and  infants 
(^.e.,  persons  under  twenty-one  years  of  age)  cannot  be 
jurors.  Peers,  members  of  Parliament,  clergymen, 
barristers  and  solicitors  in  practice,  officers  of  the  Law 
Courts,  coroners,  medical  men,  apothecaries  and  chemists, 
officers  of  the  army,  navy,  militia,  or  yeomanry,  if  on  full 
pay,  are  (among  others)  exempt  from  serving  on  a jury.^ 
The  sole  duty  of  the  jury  nowadays  is  to  give  an 
impartial  verdict  on  the  facts  of  a case,  subject  to  the 
directions  given  to  them  by  the  judge  on  points  of  law. 
It  is  an  offence  known  as  embracery  for  a juror  to  take  a 
bribe.  But  apart  from  this  there  is  no  restraint  laid 
upon  jurors  to  compel  them  to  return  a correct 
verdict.*  The  litigants  are  left  to  their  right  of  appeal. 
But  this  was  not  always  so.  In  olden  times  the  false 
verdict  of  jurors,  whether  brought  about  by  embracery  or 
not,  was  considered  a crime,  and  was  severely  punished. 
There  was  some  reason  for  this ; inasmuch  as  the  jurors 
acted  then  as  witnesses,  and  so  must  usually  have  been 
guilty  of  perjury  when  they  gave  a wrong  verdict.  If 
there  was  any  doubt  about  a verdict,  the  case  was  tried 
again  by  a jury  of  twenty-four.  If  the  verdict  of  the 
latter  was  opposed  to  the  first  verdict,  the  jurors  who 
first  tried  the  case  were  imprisoned,  and  forfeited  their 
property  to  the  King.  The  immunity  of  juries  was  not 
established  till  the  famous  decision  of  Chief  Justice 

the  list  of  special  jurors,  except  where  the  trial  takes  place  before  the  King’s 
Bench  Division  of  the  High  Court  in  London. 

^ Gommoriwealth  of  England,  bk.  i.,  ch.  xx.  It  was  only  published 
in  1583. 

2 Juries  Act  of  1870,  s.  9. 

^ They  cannot  give  any  verdict  without  leave  of  the  Court. 
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Vaughan  in  BuslielTs  Case'^  in  1670.  But  it  was  not 
till  very  recent  times  that  juries  were  humanely  treated. 
Not  content  with  calling  away  people  from  their  business 
to  act  as  jurors,  the  law  tried  to  make  their  position  as 
uncomfortable  as  possible.  In  trials  for  treason  or 
felony  the  jury  was  not  allowed  to  separate.  So  at  the 
end  of  the  first  day’s  trial,  say  for  embezzlement,  the 
jury  would  be  locked  up  for  the  night,  while  the  prisoner 
got  out  on  bail ! The  bailiff  in  charge  of  the  jury  had 
to  keep  them  “without  meat,  drink,  or  fire.”^  But  this 
is  no  longer  so.  The  jury  may,  at  their  own  expense, 
have  refreshment.  They  are  permitted  the  use  of  a fire, 
and  may  by  the  Court  be  allowed  to  separate  in  all  eases, 
except  in  trials  for  treason  and  murder.  In  England  the 
verdict  of  the  jury  must  be  unanimous.  In  Scotland® 
the  opinion  of  the  majority  prevails,  except  in  trials  for 
treason ; and  a verdict  in  a criminal  case  may  be  either 
“guilty”  or  “not  guilty”  or  “not  proven.”  The  last 
verdict  has  been  said  to  mean,  “Not  guilty,  but  do  not  do 
it  again.” 

The  Duty  of  hearing  True  Witness 

The  realisation  of  justice  in  a State  requires  not  only 
just  laws  and  judges,  but  also  that  the  real  facts  in  any 
case  be  ascertained.  Hence  a legal  duty  is  generally 
imposed  on  all  citizens  to  bear  true  witness,  when 
summoned  to  do  so.  If  a witness,  when  duly  summoned 
and  tendered  his  necessary  expenses,  refuses  to  attend,  he 
is  liable  to  imprisonment  for  contempt  of  court,  or  to  an 

1 Busliell  was  the  foreman  of  the  who  acquitted  the  famous  William. 
Penn  and  William  Mead,  the  Quakers,  when  the  latter  were  prosecuted  for 
preaching  in  the  street.  Each  of  the  jury  was  fined.  Bushell  refused  to  pay 
and  was  committed  to  prison.  He  took  out  a writ  of  habeas  corpus,  and  was 
thereupon  set  at  liberty. 

2 Cf.  Pope’s  lines — 

“The  hungry  judges  soon  the  sentence  sign, 

And  wretches  hang  that  jurymen  may  dine.” 

3 In  criminal  trials  (other  than  for  treason)  the  jury  in  Scotland  consists 
of  fifteen,  and  not  twelve  as  in  England.  The  jury  in  civil  cases  was 
reintroduced  in  1815,  after  the  system  had  been  long  in  abeyance. 
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action  against  him  by  the  party  calling  him  as  witness. 
It  is  the  privilege  of  a member  of  either  House  of  Parlia- 
ment to  be  exempt  from  attending  as  a witness  ; but  this 
privilege  is  usually  waived. 

False  testimony  by  a witness  remained  for  a long  time 
unpunished  by  law.  Indeed,  the  law  regarded  every 
witness’s  oath  as  true,  and  it  was  not  until  1613  that  the 
Star  Chamber  made  perjury  punishable  otherwise  than  by 
a pecuniary  penalty.  Perjury  is  now  committed  when  a 
witness,  to  whom  an  oath  has  been  duly  administered  in 
a judicial  proceeding,  gives,  upon  some  point  material  to 
the  cause,  evidence  which  he  does  not  believe  to  be  true. 
The  gist  of  the  crime  consists  in  the  taking  a false  oath, 
and  the  oath  need  not  be  a religious  one,  a solemn  affirma- 
tion being  sufficient  where  a witness  objects  to  taking  an 
oath,  either  because  he  has  no  religious  belief  or  because 
it  is  contrary  to  his  religious  belief.^  A false  oath  in  now- 
judicial  proceedings  is  not  perjury.  But  if  it  is  one  required 
by  law  to  be  taken,  it  is  punishable,  but  not  with  hard 
labour  or  penal  servitude.  The  “ materiality  ” of  the 
evidence  is  construed  in  a wide  sense.  A witness  who 
gives  a false  answer  to  a question  put  merely  to  test 
his  credibility  commits  perjury.  Even  when  the  evidence 
is  not  material,  a witness  may  be  committed  to  prison 
for  giving  a prevaricating  answer.  By  statutes  passed 
in  the  reigns  of  George  ii.  and  George  iv.  perjury  is 
punishable  with  seven  years’  penal  servitude,  or  two 
years’  imprisonment  with  or  without  hard  labour,  as 
well  as  with  a fine.^ 

Subornation  of  perjury  is  punishable  with  the  same 
severity  as  perjury.  It  is  the  procuring  another  person 
to  take  a false  oath.  Even  if  the  witness  tampered  with 
does  not  actually  commit  perjury,  the  party  inciting  him 
to  do  so,  although  not  guilty  of  subornation,  is  still  liable 
to  punishment.  To  dissuade  a witness  from  giving  evid- 

1 A false  affirmation  is  not  technically  perjury.  But  it  is  punished  with 
equal  severity. 

2 2 Geo.  II.,  c.  25,  s.  2 ; 3 Geo.  iv.,  c.  144. 
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ence,  or  to  intimidate  him  or  her,  is  a contempt  of  court, 
punishable  with  fine  or  imprisonment.  The  Witnesses 
(Public  Inquiries)  Protection  Act  of  1892  further  protects 
witnesses  from  being  obstructed  or  intimidated  when 
giving  evidence  on  any  public  inquiry,  and  constitutes 
such  obstruction  or  intimidation  an  offence. 

A witness  is  not  under  a legal  obligation  to  answer 
every  question  put  to  him.  He  may  decline  to  answer 
on  the  ground  of  legal  privilege.  That  privilege  exists 
in  the  following  cases  : — 

1.  A witness  may  refuse  to  answer  a question  which 
tends  to  subject  him  to  a criminal  charge,  or  a penalty, 
or  a forfeiture.  But  he  must  pledge  his  oath  that  such 
would  be  the  case,  and  the  judge  decides  whether  the 
question  really  has  that  tendency. 

2.  In  proceedings  for  adultery,  no  witness  is  bound  to 
answer  any  question  tending  to  show  that  he  or  she  has 
been  guilty  of  adultery,  unless  such  witness  has  already 
given  evidence  in  the  same  cause  in  disproof  of  his  or  her 
alleged  adultery. 

3.  No  husband  or  wife  can  be  compelled  to  disclose 
any  communication  made  to  him  or  her  by  the  other 
during  the  marriage. 

4.  No  legal  adviser  can  be  compelled  to  disclose  any 
communication,  oral  or  documentary,  made  to  him  as  such 
by  or  on  behalf  of  his  client,  unless  the  latter  waives  the 
privilege,  or  the  communication  was  made  to  further  a 
future  crime.  ^ 

5.  A witness  cannot  be  compelled  to  disclose  official 
communications,  if  such  disclosure  would  be  contrary  to 
public  policy.  Hence  when  the  government  actually 
institutes  a prosecution,  a witness  need  not  answer  any 
question  the  answer  to  which  would  reveal  the  persons 
by  or  to  whom  information  was  given  as  to  the  commission 
of  the  crime. 

6.  A witness  cannot  be  compelled  to  produce  his  title- 

1 A similar  privilege  does  not  extend  to  confidential  communications  made 
to  a medical  man  or  a clergyman.  Business  secrets  are  also  not  protected. 
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deeds,  unless  he  himself  is  a party  to  the  action  and  such 
production  is  necessary  for  the  trial. 

In  all  ordinary  criminal  cases  the  accused,  and  the 
husband  or  wife  of  the  accused,  is  not  compelled  to  give 
evidence,  and  can  only  give  evidence  for  the  defence.  In 
some  exceptional  cases  such  person  not  only  may  give 
evidence  for  the  prosecution,  but  would  seem  to  be 
compellable  to  do  so.  These  exceptional  cases  comprise 
sexual  crimes,  assaults  with  violence  by  husband  or  wife 
upon  the  other,  cruelty  to  children,  and  a few  others. 

Contempt  of  Court 

Under  this  general  head  the  law  prohibits  a number 
of  acts  by  different  persons  as  involving  a breach  of  the 
majesty  of  justice.  They  consist  in  disobedience  to  the 
rules,  order,  process,  or  dignity  of  a Court.  Contempt  of 
court  may  be  either  in  or  out  of  Court ; and  it  is  either 
direct  {i.e.,  open  insult  or  disobedience)  or  circumstantial 
{i.e.,  plainly  tending,  without  gross  insolence  or  direct 
opposition,  to  create  an  universal  disregard  of  the 
authority  of  the  Court).  An  inferior  magistrate  may 
commit  such  contempt  by  acting  unjustly,  oppressively, 
or  irregularly.  So  may  other  officials  of  the  Court  do 
so,  as  by  culpable  neglect  of  duty,  extortion,  and  so  on. 
Jurors  and  witnesses  are  alike  guilty  of  contempt  on 
refusing  to  be  sworn  or  otherwise  misbehaving.  Indeed, 
any  citizen  ^ who  speaks  or  writes  contemptuously  of  the 
Court,  or  of  judges  acting  in  their  judicial  capacity,  or 
publishes  a false  ^ account  of  causes  sub  judice,  is  guilty 
of  this  offence.  But  citizens  are  of  course  allowed  to 
criticise,  in  a moderate  and  temperate  manner,  the 
conduct  of  judges.  The  wide  power  of  committal  for 
contempt  exists,  however,  as  a possible  check  upon  the 
extravagant  language  of  the  new  journalism. 

1 This  includes  aliens  within  the  realm. 

2 The  publication  of  even  a true  report  of  a cause  suh  judice  may  be  a 
contempt,  if  such  publication  has  been  prohibited  by  the  Court. 
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THE  PROMOTION  OP  THE  PUBLIC  WELFARE 

It  is  a mistake,  not  uncommon,  to  regard  law  as  aiming 
solely  at  the  prevention  of  mutual  interference  among 
citizens.  Frequently  it  tries  to  promote  the  public 
welfare  in  a positive  manner.  The  law  of  contract,  as 
Sir  Frederick  Pollock  points  out,^  is  a real  endeavour, 
more  or  less  imperfect  from  the  nature  of  the  case,  to 
establish  good  faith  among  men.  The  law  of  torts  or 
civil  wrongs  may  be  summed  up  by  the  maxim  that 
citizens  must  “walk  circumspectly.”  In  this  branch 
law  sometimes  goes  beyond  morality.  If  a citizen  brings 
dangerous  animals  or  things  upon  his  property,  he  is 
liable  for  all  damage  that  may  result  to  other  people 
therefrom,  no  matter  how  careful  he  may  have  been.^ 
He  does  so  at  his  own  peril.  In  other  departments  of 
law  the  positive  element  also  appears. 

Religion 

“ There  is  abundant  authority,”  said  Baron  Kelly,® 
“ for  saying  that  Christianity  is  part  and  parcel  of  the 
law  of  the  land.”  But  this  statement  must  be  under- 
stood in  a loose  sense.  Christianity  is  of  course  the 
religion  of  the  Established  Churches  of  England  and 
Scotland.  It  has  helped  to  build  up  the  law.  But  in 
no  other  sense  is  it  part  of  the  law.  Religions  not 
opposed  to  Christianity  are  protected. 

1 Law  of  Contract^  p.  1. 

2 Rylands  v.  Fletcher ^ 1868,  L.E.,  3 H.L.,  p.  330.  See  infra, 

® Cowan  V.  Milbourn^  1867,  L.E.,  2 Ex.  at  p.  234. 
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Blasphemy,  however,  is  still  a crime.  It  consists  in 
the  saying,  writing,  or  publishing  any  profane  words 
vilifying  God,  Jesus  Christ,  the  Holy  Ghost,  the  Old  or 
New  Testament,  or  Christianity  in  general,  with  intent 
to  shock  and  insult  believers,  or  to  pervert  or  mislead 
the  ignorant  and  unwary.  In  Scotland  up  to  1813 
blasphemy  was  in  certain  cases  punishable  with  death. 
The  essence  of  the  crime  lies  not  in  what  is  stated,  but 
in  the  manner  of  statement.  This  seems  the  better 
legal  doctrine  ; for  a man  commits  no  crime  who  criticises 
in  a sober  and  reverent  manner  the  truths  of  Scripture 
and  religion.  He  may  avow  any  doctrine  which  he 
sincerely  believes  to  be  true,  provided  he  does  so  in  an 
earnest  and  temperate  tone  and  with  a real  desire  of 
advancing  truth.  “ If  the  decencies  of  controversy  are 
observed,  even  the  fundamentals  of  religion  may  be 
attacked  without  a person  being  guilty  of  blasphemous 
libel.”  ^ The  law  does  not  seek  to  prevent  the  freest 
inquiry.  But  it  does  protect  the  religious  feelings  of 
Christian  believers  from  wanton  insult  and  outrage.  It 
does  so  on  the  ground  that  blasphemy  is  dangerous  to  the 
State.  The  public  utterance  of  blasphemous  words  may 
lead  to  an  immediate  disturbance  of  the  peace  when  and 
where  religious  feeling  runs  high.  It  may  also  undermine 
public  morality,  and  destroy  “ those  obligations  whereby 
civil  society  is  bound  together.”  It  tends  to  disturb  the 
peace  and  harmony  of  the  community.  Sarcasm  and 
ridicule  are,  however,  permissible. 

Heresy  differs  from  blasphemy.  It  consists  in  hold- 
ing religious  views  which  the  Church  or  State  deems 
erroneous.  It  is  not  a crime  in  the  case  of  an  ordinary 
citizen  ; but  it  is  an  ecclesiastical  offence  in  a clergyman. 
Nor  is  nonconformity  an  offence.  But  apostasy  seems 
still  punishable,  although  there  is  no  recorded  instance 
of  a prosecution  under  the  statute  which  defines  it.® 
An  apostate  is  one  who,  “ having  been  educated  in,  or 

1 Per  Lord  Coleridge  in  R,  v.  Ramsay  dh  Foote,  1883,  48  L.T.,  p.  739. 

2 9 & 10  Will.  IIL,  c.  35. 


36  THE  CITIZEN  AND  HIS  DUTIES 


at  any  time  having  made  profession  of,  the  Christian 
religion  within  this  realm,  shall  by  writing,  printing, 
teaching,  or  advised  speaking,  assert  or  maintain  that 
there  are  more  gods  than  one,  or  shall  deny  the  Christian 
religion  to  be  true,  or  the  Holy  Scriptures  of  the  Old 
and  New  Testament  to  be  of  divine  authority.” 

Religious  meetings  are  specially  protected  by  law. 
Any  person  who  wilfully  and  maliciously  disturbs  such, 
or  in  any  way  molests  the  preacher  or  person  officiating, 
is  by  an  Act^  of  George  the  Third’s  reign  liable  to  a 
fine  of  £40.  By  a later  statute,^  passed  in  the  reign 
of  Queen  Victoria,  anyone  guilty  of  riotous,  violent,  or 
indecent  behaviour  in  any  church,  or  chapel,  or  place  of 
worship  is  punishable,  whether  a service  is  going  on 
or  not. 

Sahbath-hreaJcing  is  still  an  offence  in  a citizen.  It 
sounds  ironical  to  say  that  the  Sunday  Observance  Act 
was  enacted  in  1677,  when  Charles  Second  was  king.  It 
is  still  in  force,  and  prohibits  any  tradesman,  artificer, 
workman,  labourer,  or  other  person  eiusdem  generis,  from 
pursuing  his  ordinary  calling  upon  the  Lord’s  day.  But 
works  of  charity  and  necessity  are  excepted.  No  person 
may  publicly  expose  to  sale  any  wares  whatever.  Jews 
are  exempt ; and  no  prosecution  under  the  Act  can  take 
place  without  the  written  consent  of  the  chief  officer  of 
police,  or  of  two  justices,  or  of  a stipendiary  magistrate.® 
Places  of  public  entertainment,  to  which  persons  are 
admitted  on  Sunday  by  the  payment  of  money,  are 
deemed  disorderly  houses,  and  the  keepers  of  such  are 
liable  to  a heavy  penalty  of  £200  a day  in  addition  to 
other  punishment. 

The  sale  of  intoxicating  liquors  in  public  houses  and 
other  licensed  premises  is  prohibited  within  certain  hours 
on  a Sunday,  Christmas  Day,  or  Good  Friday,  unless  to 
a lodger  in  the  house  or  to  a bond  fide  traveller.  The 
Sabbath  is  thus  a civil  institution.  Its  utility  cannot  be 

1 52  Geo.  III.,  c.  155,  s.  12.  2 23  & 24  Viet.,  c.  32,  s.  2. 

^ Sunday  Observance  Act  of  1871. 
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gainsaid.  It  frees  most  people  from  that  unceasing  toil 
which  is  so  dangerous  both  to  health  and  character. 

Morality 

It  has  been  said  that  “ the  morality  of  the  law  is  low, 
and  there  are  many  morally  wrong  and  even  wicked  acts 
which  it  will  not  punish.  A lie,  for  instance,  may  cause 
loss  and  damage  to  any  one  believing  it  to  be  true,  but 
a lie  is  no  offence  against  the  law.  It  only  becomes  one 
in  certain  circumstances,  e.g.,  in  the  mouth  of  a vendor 
whose  misrepresentations  induce  a purchaser  to  enter  into 
a bad  bargain,  and  even  then  the  technical  penalty  may 
only  be  rescission  of  the  contract,  though  no  doubt  the 
costs  of  an  action  may  be  a substantial  fine.  Drunkenness 
in  itself  is  not  an  offence.  Unchastity  is  only  visited  by 
the  law  quite  exceptionally.  No  action  lies  for  libels  on 
the  dead.  It  is  not  a slander  to  say  of  a man  that  he  is 
suspected  of  having  committed  a murder  (unless  there  is 
“ special  ” damage),  and  all  sorts  of  foul  abuse  enjoy 
immunity  if  the  words  used  do  not  directly  cause 
damage.”^  It  is  told  that  a learned  criminal  lawyer 
made  out  an  appalling  list  of  moral  offences  which  might 
be  committed  under  English  law  without  any  criminal 
liability. 

There  is  substantial  truth  in  the  above  statement. 
Law  cannot  cover  the  whole  field  of  morality,  and  must 
deal  with  the  external  aspect  of  it.  It  has  to  pick  and 
choose  among  moral  failings ; for  its  aim  is  primarily 
'preventive.  It  can  only  seek  to  punish  those  acts  and 
omissions  which,  on  the  balance  of  the  advantages  and 
the  disadvantages  of  legal  interference,  seem  to  call  for 
repression.  Legal  sanctions  are  not  always  the  best  way 
to  promote  morality,  and  they  are  often  impossible.  The 
State  must  draw  the  line  somewhere ; for  its  powers  are, 
like  those  of  a human  being,  limited.  It  is  better  to  let 
some  moral  wrongs  go  unpunished  than  to  set  up  an 

^ The  Spirit  of  our  Laws,  pp.  40,  41. 
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inquisitorial  system  of  regulating  human  conduct.  State 
interference  is  always  an  evil  when  it  cannot  be  proved 
to  be  a good.  Experience  alone  can  determine  the  limits 
of  interference.  “ In  a democratic  community,  or  indeed 
in  any  community,  a large  amount  of  public  sentiment 
on  the  subject  would  be  necessary  to  carry  a law  enforc- 
ing a health  certificate  as  a requisite  for  lawful  parentage, 
or  to  make  the  law  effective  if  it  were  carried ; but  that 
does  not  prove  that  the  reform  could  operate  without  the 
law.  A law  is  the  judgment  of  the  people  when  sober, 
and  it  serves  as  a check  on  what  they  might  do  when 
drunk  with  passion.  A law  against  bigamy  does  not 
absolutely  prevent  bigamy,  but  it  diminishes  the  number 
of  bigamists.”  ^ 

The  fact  that  law  must  leave  much  to  the  conscience 
of  the  individual  citizen  does  not  necessarily  make  the 
morality  of  the  law  “low.”  On  the  contrary,  law  estab- 
lishes a standard  of  conduct  which  in  many  cases  is 
higher  than  current  morality.  Civil  and  criminal  liability 
is  founded  on  blameworthiness.  But  the  blameworthiness 
is  not  that  of  any  given  individual  in  any  particular  case. 
It  need  not  be  actual  blameworthiness  in  him,  provided 
that  it  would  be  blameworthiness  in  an  average  man  of 
ordinary  intelligence  and  reasonable  prudence.  The  law 
requires  every  person,  who  is  not  an  infant  or  lunatic  or 
the  like,  to  act  up  to  this  standard.  Each  citizen  is 
required  at  his  peril  to  have  ordinary  intelligence  and 
ordinary  prudence.^  As  these  are  virtues,  the  law  is  thus 
indirectly  educative.  Every  citizen  is  assumed  to  know 
the  general  law  of  his  country ; for  “ ignorance  of  law 
excuseth  no  man.”  Thus  a trustee  who  innocently  and 
in  ignorance  contravenes  any  of  the  duties  imposed  upon 
him  by  law  is  civilly  liable  for  the  consequences.  The 
standard  of  prudence  required  of  a trustee  seems  some- 
what higher  than  that  of  the  ordinary  careful  citizen.  If 
through  the  fraud  of  some  other  person  the  trustee  pays 


^ D.  G.  Eitchie’s  Natural  Rights^  p.  132. 

2 0.  W.  Holmes,  Jr.,  The  Common  Law,  chs.  ii.-iv. 
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trust  money  to  a person  not  entitled  to  it,  or  if  through 
an  honest  but  mistaken  interpretation  of  the  deed  of 
trust  he  distributes  the  trust  funds  wrongly,  he  is 
personally  liable  to  refund  all  the  money  improperly 
paid  awayd  The  law  reports  furnish  many  other  hard 
instances  where  trustees  have  been  found  liable. 

Apart  altogether  from  negligence,  the  policy  of  the 
law  creates  certain  duties  in  certain  special  cases  where 
current  morality  imposes  none.  A master  is  liable  for 
all  wrongs  committed  by  his  servants  in  the  course  of 
their  employment,  even  though  they  result  from  the 
servant’s  disobedience  to  positive  commands.  In  one 
case  an  omnibus  driver  had  been  expressly  forbidden  to 
obstruct  any  other  omnibus.  But  in  defiance  of  such 
order  he  did  so,  and  upset  another  omnibus.  The  owners 
of  the  first  omnibus  were  held  liable  for  the  damage  done 
thereby.^  An  employer  is  liable  even  for  his  servant’s 
frauds  committed  without  his  authority,  but  in  the 
course  of  his  service  and  for  the  employer’s  purposes.® 
The  Workmen’s  Compensation  Act  of  1906  makes  em- 
ployers insurers  of  their  servants.  With  the  exception 
of  a few  employments,  such  as  service  in  the  army,  navy, 
police,  and  some  more,  an  employer  must  compensate  his 
servants  for  any  personal  injury  caused  by  accident 
arising  out  of  and  in  the  course  of  the  employment.  The 
measure  of  compensation  is  the  extent  to  which  the 
power  of  working  is  impaired.  If  death  results  from  the 
injury,  the  dependents  of  the  servant  must  be  compensated. 
The  fact  that  the  accident  was  caused  by  the  serious 
and  wilful  misconduct  of  the  workman  makes  no 
difference,  if  death  or  serious  and  permanent  disable- 
ment occur.^ 

“ Every  one  must  so  use  his  own  as  not  to  do  damage 
to  another.”  This  is  a maxim  laid  down  as  law  two 

1 Be  Bennison  (1889),  60  L.T.,  p.  859 ; Hilliard  v.  Fulford  (1876),  4 Ch. 
D.,  p.  389. 

2 Limpus  V.  London  General  Omnibus  Go.  (1862),  32  L.  J.,  Ex.,  p.  34. 

3 Houldsworth  v.  City  of  Glasgow  Bank  (1880),  5 Ap.  Ca.,  p.  317. 

^ S.  1 (2  c.). 
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hundred  years  agod  A person  who  for  his  own  purposes 
brings  and  keeps  on  his  land  anything  likely  to  do 
mischief,  must  keep  it  in  at  his  peril,  and  if  he  does  not 
do  so  is  prima  facie  liable  for  all  damage  which  is  the 
natural  consequence  of  its  escape.  The  owner  of  cattle 
must  keep  them  from  straying  on  the  land  of  others  at  his 
own  risk,  and  owners  of  wild  animals  are  liable  for  injuries 
committed  by  them.  In  the  case  of  May  v.  Burdett  ^ the 
owner  of  a monkey  had  to  pay  damages  to  a lady  who  was 
bitten  by  it.  Even  an  owner  of  a dog  is  liable  for  injury 
done  by  it  to  cattle,  although  he  exercises  all  diligence  and 
is  ignorant  of  any  such  vicious  propensity  in  his  dog.* 
Subject  to  certain  statutory  exceptions  and  restrictions, 
common  carriers  are  insurers  of  the  goods  which  they  carry, 
and  must  make  good  all  loss  or  injury  to  them  except 
that  arising  from  “ the  act  of  God  ” or  the  King’s  enemies. 
Persons  who  make  use  of  things  specially  dangerous,  such 
as  loaded  firearms,  poisons,  explosives,  and  the  like,  are 
liable  for  any  damage  resulting  therefrom,  whether  they 
have  been  negligent  or  not. 

The  above  instances  are  examples  of  the  law,  so  to 
speak,  creating  a higher  standard  of  conduct  than  at  all 
events  is  current  in  our  positive  morality.^  But  there 
are  also  cases  where  it  creates  duties  in  matters  which  are 
morally  indifferent.  It  is  of  no  ethical  import  whether  I 
drive  on  the  right  or  the  left  side  of  a road,  or  whether 
my  speed  is  ten  or  fifteen  miles  an  hour.  But  when  there 
is  a rule  of  the  road,  or  when  a maximum  limit  is  placed 
on  speed,  my  acts  assume  a moral  character.  If  I disobey 
the  rule  of  the  road  or  speed,  I act  immorally  as  well 
as  illegally.  English  law  abounds  in  instances  of  this 
kind.  I am  under  no  moral  obligation  to  pay  taxes 
unless  they  are  prescribed.  But  when  a tax  is  imposed, 

^ By  Chief  Justice  Holt  in  Tenant  v.  Goldwin,  1705,  2 Ld.  Eaym.,  p.  1092. 

2 (1846),  9 Q.  B.,  p.  101.  3 Dogs  Act,  1906. 

^ The  Prevention  of  Corruption  Act  of  1906  enforces  a higher  standard 
of  morality  in  agency  than  is  common.  The  Directors  Liability  Act  of 
1890  and  the  Companies  Act  of  1900  impose  special  duties  on  directors 
and  promoters  of  companies. 
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it  is  a moral  as  well  as  a legal  duty  to  pay  it.  The 
government  must  be  maintained  as  well  as  obeyed.  “ All 
honest  people  pay  their  customs  or  excise  duties,  and 
make  a full  return  of  their  income,  on  the  supposition  that 
others  do  the  same,  and  if  I fail  to  meet  this  expectation 
I am  shifting  the  burden  which  justly  falls  on  my  shoulders 
to  theirs,  and  am  as  distinctly  robbing  them  as  if  I were  to 
put  my  hands  into  their  pockets.  It  is  true,  that  the  sum 
of  which  I rob  each  individual  taxpayer  is  infinitesimal 
and  inappreciable,  but  the  sum  of  which  all  the  dishonest 
tax-payers  rob  all  the  honest  taxpayers  is,  it  is  to  be 
feared,  a very  considerable  and  appreciable  item.”  ^ 

The  law  has  dealt  differently  with  sexual  morality  at 
different  times.  In  Cromwell’s  time  incest  and  wilful 
adultery  were  punishable  by  death.  It  was  a felony 
to  commit  fornication.  But  at  the  Restoration  things 
changed,  and  such  offences  were  left  to  the  feeble  coercion 
of  the  Ecclesiastical  Courts.  Fornication  is,  however,  still 
described  as  “ unlawful,”  and  the  law  discourages  it.  Thus 
neither  party  to  voluntary  but  illicit  intercourse  has  any 
civil  remedy  for  injury  caused  thereby ; although  the 
father  of  a bastard  may  be  compelled  to  contribute  to  its 
support.  Promises  made  for  an  immoral  consideration 
are  not  binding.  Apart  from  this,  fornication  is  only 
punishable  as  a crime  if  committed  in  a public  place,  or 
with  girls  under  sixteen.  Rape,  indecent  assaults,  indecent 
exposure  in  public  are  all  crimes.  But  while  other 
unnatural  offences  are  severely  punished,  incest  remains 
no  offence  in  English  law,  unless  committed  under  such 
circumstances  as  to  amount  to  rape.  It  is,  however,  a 
grave  crime  in  Scots  law.  Prostitution  is  only  criminal 
when  conducted  so  as  to  cause  public  annoyance,  or  where 
persons  engaged  in  that  detestable  trade  try  to  debauch 
or  procure  chaste  women  and  girls.  Thus  a brothel  is  a 
public  nuisance,  which  may  be  suppressed  on  indictment, 
and  the  keeper  of  which  may  be  fined  or  imprisoned.  The 
Obscene  Publications  Act  of  1857  and  the  Indecent 

^ The  Principles  of  Morals^  by  T.  Fowler  and  J.  M.  Wilson,  p.  154. 
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Advertisements  Act  of  1889  prohibit  the  selling  or 
exposure  of  any  obscene  book,  picture,  advertisements,  or 
other  indecent  exhibition.  The  strong  arm  of  the  law 
may  in  the  future  be  invoked  for  further  repression  of 
moral  vice.  The  present  tendency  is  in  that  direction. 
The  Vagrancy  Act  of  1898  makes  it  a crime  for  any  male 
person  knowingly  to  live  wholly  or  in  part  on  the  earnings 
of  prostitution,  or  persistently  to  solicit  or  importune  for 
immoral  purposes  in  any  public  place.  State  discourage- 
ment of  immorality  is  a valuable  aid  to  the  somewhat 
weak  disapproval  of  it  by  the  social  conscience. 

Drunkenness  in  a public  place  is  an  offence,  and  if  it 
be  accompanied  with  disorderly  or  riotous  behaviour,  or  if 
the  drunkard  be  in  charge  of  a child  under  seven  years  of 
age,  or  of  a carriage,  horse,  cattle,  or  steam  engine,  or  be 
in  possession  of  loaded  firearms,  a heavier  penalty  is 
imposed.  Recent  legislation  has  been  of  a reformatory 
nature.  The  Inebriates  Act  of  1898  provides  that  a 
habitual  drunkard  guilty  of  crime,  or  four  times  convicted 
of  drunkenness,  may  be  detained  for  any  period  not  exceed- 
ing three  years  in  a State  inebriate  reformatory.  By  the 
Licensing  Acts  of  1872  and  1902  publicans  must  not 
permit  drunkenness  on  their  premises,  nor  sell  any  drink 
to  a drunken  person.  If  a drunken  person  is  in  fact  on 
the  premises,  it  lies  upon  the  publican  to  disprove  the 
presumption  that  he  permitted  such  drunkenness. 
Finally,  it  may  be  noted  that  drunkenness  is  in  general  no 
excuse  for  a crime,  unless  the  mental  incapacity  arising 
from  it  practically  amounts  to  insanity,  or  the  drunkenness 
has  been  involuntarily  induced.  Intoxication  in  certain 
persons,  such  as  policemen,  pilots,  masters  of  ships,  and 
the  like,  is  specially  dealt  with. 

Murder,  manslaughter,  assault,  and  crimes  against 
property  such  as  theft,  embezzlement,  etc.,  require  no 
mention.  A citizen  is  under  an  imperative  legal  duty  to 
abstain  from  all  offences  against  the  person  or  property 
of  his  fellow-citizens.  But  the  law  even  takes  account  of 
idleness.  By  the  Vagrancy  Act  of  1824  every  one 
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wandering  about,  and  lodging  in  such  places  as  outhouses 
and  unoccupied  buildings,  without  any  visible  means  of 
subsistence,  and  not  giving  a good  account  of  himself,  is 
deemed  a rogue  and  vagabond.  It  is  also  an  offence  for 
any  one  wilfully  to  refuse  or  neglect  to  maintain  himself 
or  his  family  by  work  or  other  means,  when  he  is  able 
wholly  or  partially  to  do  so.  The  law  regulates  a greater 
portion  of  conduct  than  is  generally  supposed.  Its 
humanity  extends  even  to  the  lower  animals.  The  Cruelty 
to  Animals  Acts,  which  applied  only  to  domestic  animals, 
have  been  supplemented  by  the  Wild  Animals  in 
Captivity  Protection  Act  of  1900 ; and  cases  of  cruelty 
to  wild  animals  are  now  dealt  with  under  it. 

The  Public  Health 

Under  the  general  title  of  “Common  Nuisances”  the 
law  prohibits  a number  of  things  injurious  to  the  public 
in  the  exercise  of j their  common  rights  as  British  subjects. 
“ The  public  have  a right  to  breathe  the  air  in  a natural 
and  unpolluted  state.  A man  who  makes  foul  or 
unwholesome  smells  commits  a nuisance  unless  he  can 
justify  or  excuse  himself.  The  public  have  a right  to 
pass  safely  along  public  highways  without  danger  or 
interruption.  A person  whose  duty  it  is  to  repair  the 
roads,  and  who  fails  to  do  so,  whereby  their  safety  or 
convenience  is  seriously  diminished,  commits  a nuisance. 
The  public  have  a right  to  be  undisturbed  by  riotous  or 
disorderly  proceedings  and  collections  of  ill-conducted 
people.  Those,  therefore,  who  gather  together  collections 
of  disorderly  persons  commit  a nuisance.  In  accordance 
with  this  principle,  brothels,  gaming-houses,  betting-houses, 
and  disorderly  places  of  entertainment  are  declared  by 
statute  to  be  common  nuisances.  Acts  tending  to  spread 
infectious  diseases  and  the  like  are  common  nuisances.”  ^ 

The  Public  Health  Act  of  1875  enumerates  a number 
of  things  which  are  nuisances.  These  comprise  premises 
in  such  a state  as  to  be  hurtful  to  health,  overcrowded 
^ J.  F.  Stephen’s  General  View  of  the  Criminal  Law,  p.  105. 
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houses  ; filthy  pools,  ditches,  drains,  etc. ; accumulations 
or  deposits,  or  animals  so  kept  as  to  be  injurious  to 
health  ; overcrowded  or  ill- ventilated  or  unclean  factories  ; 
furnaces  not  consuming  their  own  smoke,  and  even 
chimneys  (other  than  those  of  a private  dwelling-house) 
which  emit  black  smoke  to  such  an  extent  as  to  be  a 
nuisance.  In  such  cases  summary  proceedings  may  be 
taken  against  the  author  of  the  nuisance,  or,  if  he  cannot 
be  found,  against  the  owner  or  occupier  of  the  premises,  if 
he  does  not  abate  the  nuisance  on  receiving  notice  from 
the  authorities  to  do  so.  Persons  who  newly  establish 
certain  offensive  trades  in  urban  districts  are  liable  to 
penalties.^  Such  offensive  trades  are  those  of  a blood  boiler, 
bone  boiler,  manure  manufacturer,  soap  boiler,  tallow 
melter,  or  knacker.  The  sanction  of  the  county  council  must 
be  obtained  for  establishing  anew  the  business  of  fellmonger, 
tripe  boiler,  slaughterer  of  horses  or  cattle,  and  any  other 
business  which  the  council  may  declare  by  order,  confirmed 
by  the  Local  Government  Board,  to  be  an  offensive  trade. 

The  provisions  of  the  Public  Health  Act  of  1875 
relating  to  unsound  meat  have  been  extended  by  the 
Public  Health  Amendment  Act  of  1890  to  all  articles  of 
food.  A medical  officer  of  health  or  sanitary  inspector 
may  at  all  reasonable  times  enter  any  premises,  and 
inspect  anything  exposed  for  sale  or  deposited  for  the 
purpose  of  preparation  for  sale,  as  human  food.  If  it  be 
unsound  or  unwholesome  it  may  be  seized  and  conveyed 
before  a justice  to  be  dealt  with.  The  owner  of  it,  or  the 
person  in  whose  possession  it  is  found,  is  liable  to  a heavy 
fine  or  imprisonment.  ^ 

Infectious  diseases  are  specially  dealt  with.  Where 
an  inmate  of  any  house  is  suffering  from  an  infectious 

^ The  penalty  is  £50  for  every  day  they  are  carried  on. 

2 The  adulteration  of  foods  and  drugs  is  forbidden  by  the  Foods  and 
Drugs  Acts  of  1875  and  1899.  See  also  the  Butter  and  Margarine  Act  of 
1907,  which  deals  with  the  manufacture,  importation,  and  sale  of  butter  and 
margarine  and  similar  substances.  The  Public  Health  (Regulations  as  to 
Food)  Act  of  1907  allows  regulations  to  be  made  for  the  prevention  of  danger 
arising  to  public  health  from  the  importation,  preparation,  storage,  and 
distribution  of  articles  of  food. 
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disease,  the  head  of  the  family,  and  in  his  default  the 
nearest  relatives  of  the  patient  present  in  the  house,  or  in 
attendance  on  the  patient,  and  in  default  of  such  relatives, 
every  person  in  charge  of  the  patient,  and  in  default 
of  any  such  person,  the  master  of  the  house,  must, 
as  soon  as  he  or  she  is  aware  of  the  fact,  send  notice 
of  the  case  to  the  medical  officer  of  health.  The  doctor 
in  attendance  must  also  send  a certificate  stating  the 
full  name,  the  age,  and  sex  of  the  patient,  the  postal 
address  of  the  house,  and  the  particular  infectious  disease 
from  which  the  patient  is  suffering.  Infectious  disease 
comprises  smallpox,  cholera,  diphtheria,  membranous 
croup,  erysipelas,  scarlet  fever,  scarlatina,  typhus,  typhoid, 
enteric,  relapsing,  continued,  or  puerperal  fever,  and  also, 
as  respects  any  given  locality,  any  infectious  disease  to 
which  the  local  sanitary  authority  have  extended  the 
statutory  provisions  with  the  approval  of  the  Local 
Government  Board.^ 

Any  person  who,  while  suffering  from  an  infectious 
disease,  wilfully  exposes  himself  without  proper  precaution 
against  spreading  it  in  any  public  place,  such  as  a street, 
shop,  or  inn,  is  liable  to  a penalty  of  £5  or  less.  So  also 
is  any  one  who,  being  in  charge  of  any  person  so  suffer- 
ing so  exposes  such  sufferer,  or  who  gives,  lends,  sells, 
transmits,  removes  or  exposes,  without  disinfection,  any 
bedding,  clothing,  or  other  article  which  has  been  exposed 
to  infection.  A heavier  fine  is  imposed  on  any  one  who, 
knowing  that  he  is  suffering  from  an  infectious  disease, 
engages  in  any  occupation  connected  with  food,  or  carries 
on  any  trade  or  business  in  such  a way  as  is  likely  to 
spread  infection.  A driver  or  owner  of  a public 
conveyance  must  not  knowingly  convey  any  person 
suffering  from  an  infectious  disease.  If  he  has  done  it 
unwittingly,  and  subsequently  comes  to  know  it,  he  must 
have  his  vehicle  disinfected  and  give  notice  to  the  sanitary 
authority.  No  one  must  knowingly  let  for  hire  any  house 

1 See  Infectious  Diseases  (Notification)  Act  of  1889,  and  Infectious 
Diseases  (Notification)  Extension  Act  of  1899. 
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or  lodging  in  whicli  any  person  has  been  suffering  from 
any  dangerous  infectious  disease,  without  having  the  same 
and  all  articles  therein  likely  to  cause  infection  disinfected 
to  the  satisfaction  of  a qualified  doctor,  as  testified  by  a 
certificate  signed  by  him.  It  is  even  an  offence  for  any 
person,  letting  or  showing  for  the  purpose  of  letting  any 
house  or  lodging,  knowingly  to  give  a false  answer  to 
a question  by  any  one  negotiating  for  the  hire  as 
to  whether  there  is,  or  has  been  within  the  previous 
six  weeks,  any  inmate  suffering  from  any  dangerous 
infectious  disease.  Any  person  ceasing  to  occupy  any 
house  or  lodgings  in  which  any  one  has  been  so  suffering 
within  the  same  period  must  have  such  house  or  lodgings 
disinfected  as  above,  give  notice  to  the  owner  or  master  of 
the  premises,  and  answer  truly  any  such  question  (as  above 
mentioned)  which  is  put  by  the  owner  or  master,  or 
any  one  negotiating  for  the  hire  of  the  premises.  In- 
fectious rubbish  must  not  be  knowingly  thrown  into  any 
ashpit  by  any  one. 

Special  statutes  have  been  passed  to  prevent  small- 
pox. Jenner  s famous  discoveries  led  to  State  provision 
for  the  gratuitous  vaccination  of  all  who  wished  it.  But 
it  was  not  till  1853  that  vaccination  was  made  compulsory. 
By  the  Vaccination  Act  of  1867  and  its  amending  Acts, 
especially  the  Vaccination  Act  of  1898,  it  is  the  duty  of 
the  parent  or  other  person  having  the  custody  of  every 
child  to  secure  its  vaccination  before  the  age  of  six  months 
by  the  public  vaccinator  in  the  district  or  any  other  duly 
qualified  medical  practitioner.  If  he  or  she  fails  to  do  so 
without  reasonable  excuse,  he  or  she  is  liable  on  summary 
conviction  to  a penalty  of  £1.  Poverty  is  no  excuse, 
because  the  public  vaccinator  must-  vaccinate  free  of 
charge  with  calf  lymph.^  But  the  “ conscience  clause  ” 
in  the  Act  of  1898  exempts  a parent  from  liability  if 
within  four  months  from  the  child’s  birth  he  satisfies  a 
police  magistrate,  or  two  justices  in  petty  sessions,  that  he 

^ A good  excuse  is  that  the  child  is  unfit  to  be  vaccinated,  or  is 
unsusceptible. 
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conscientiously  believes  that  vaccination  would  be  pre- 
judicial to  the  health  of  the  child,  and  obtains  a certificate 
to  that  effect  from  such  magistrates  or  justices/ 

The  Public  Safety 

In  a number  of  instances  the  law  interferes  to  protect 
the.  safety  of  the  public.  The  manufacture,  carriage, 
sale,  and  exposure  of  dangerous  substances  are  strictly 
regulated.  The  manufacture  of  gunpowder  can  only  be 
carried  on  at  a duly  authorised  factory  ; although  a small 
quantity  can  be  elsewhere  made  for  chemical  experiments. 
It  must  not  be  hawked,  sold,  or  exposed  for  sale  upon  any 
street  or  public  place.  Very  stringent  rules  for  its  safe 
conveyance  are  enacted  by  the  Explosives  Act  of  1875, 
which  also  deals  with  other  explosives.  The  Petroleum 
Acts  of  1871  and  1879,  and  the  Petroleum  Hawkers’  Act 
of  1881,  aim  at.  the  prevention  of  accidents  by  fire  or 
explosion  of  petroleum  and  similar  oils.  All  such 
substances  must  be  kept,  carried,  sold,  or  exposed  for 
sale  in  a vessel  distinctly  labelled  highly  inflammable.^ 
They  cannot  be  kept  in  any  place  except  under  a licence 
from  the  local  authority,  unless  they  are  in  separate 
vessels  of  glass,  earthenware,  or  metal,  securely  stopped, 
not  containing  more  than  one  pint  each,  and  not  amount- 
ing in  the  aggregate  to  more  than  three  gallons.  Certain 
poisons,  such  as  arsenic,  prussic  acid,  cyanide  of  potassium, 
all  metallic  cyanides,  strychnine,  all  poisonous  vegetable 
alkaloids,  aconite,  opium,  chloroform,  etc.,  cannot  be  sold 
except  by  duly  registered  chemists,  and  their  sale  is  sub- 
ject to  special  restrictions.  Thus  arsenic  must  not  be  sold 
to  a person  unknown  to  the  seller,  or  to  a person  under  age. 
Medical  prescriptions  are  of  course  exempt.  But  the 
Pharmacy  Act  of  1868  does  not  apply  to  patent  medicines. 

The  exercise  of  certain  professions  essential  to  the 
public  interest  is  subject  to  legal  restraints.  The  two 

^ The  Vaccination  Act  of  1907  substitutes  a statutory  declaration  in  place 
of  such  certificate. 

2 Such  substances  do  not  fall  within  the  Acts  unless  they  give  off 
inflammable  vapour  at  a temperature  less  than  73°  .Fahr. 
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most  notable  instances  are  the  medical  and  legal  pro- 
fessions. By  the  various  Medical  Acts  no  one  is  entitled 
to  call  himself  a duly  qualified  medical  practitioner,  nor  to 
recover  fees  for  professional  services,  nor  to  hold  any 
medical  appointment,  nor  to  sign  any  medical  certificate, 
unless  his  name  is  duly  registered  in  the  Register  of  the 
General  Medical  Council.  In  order  to  be  put  on  such 
register  a person  must  have  undergone  a special  medical 
training,  and  passed  certain  qualifying  examinations.^ 
Any  person  wilfully  and  falsely  pretending  to  be  a 
legally  qualified  medical  practitioner  may  be  summarily 
convicted  and  fined.  Quackery  is  not  prohibited ; but  a 
quack  cannot  recover  fees  for  his  services.  Members 
of  the  legal  profession  must  have  been  duly  admitted 
as  such,  and  undergone  the  necessary  education  and 
training.  Any  person  who  acts  as  a solicitor,  when  he 
is  not  duly  qualified  so  to  act,  is  guilty  of  contempt  of 
court,  cannot  recover  his  fees,  and  is  liable  to  a penalty  of 
£50.  He  may  also  be  indicted  for  a misdemeanour.^ 

These  restrictions  are  made  in  favour  of  the  com- 
munity generally.  Other  restrictions  are  imposed  to 
protect  certain  classes  of  the  community ; although  their 
ultimate  effect  cannot  be  other  than  the  welfare  of  the 
whole  nation.  A noble  example  is  given  by  the  Factory 
and  Workshop  Act  of  1901,  which  consolidates  the 
previous  Acts  on  the  subject.  That  Act  seeks  to  mini- 
mise the  evils  arising  from  industrial  employment  under 
certain  conditions,  and  enforces  a higher  morality  in 
employers  of  labour  than  is  generally  common  among 
them.  An  employer  can  no  longer  disregard  the  welfare 
of  his  employees.  Every  factory  must  be  kept  in  a 
cleanly  state,  free  from  effluvia  arising  from  any  drain, 
closet,  or  other  convenience.  It  must  not  be  so  over- 
crowded while  work  is  carried  on  therein  as  to  be 
dangerous  or  injurious  to  the  health  of  the  employees. 

1 Medical  Act  of  1886. 

2 The  Merchant  Shipping  Acts  contain  numerous  regulations  to  secure 
the  safety  of  the  crew  and  passengers. 
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It  must  be  so  ventilated  as  to  render  Harmless  (as  far 
as  possible)  all  gases,  vapours,  dust,  or  other  impurities 
generated  in  the  course  of  the  manufacturing  process 
carried  on  therein  that  may  be  injurious  to  health. 
Adequate  sanitary  arrangements  must  be  provided.  In 
every  factory  where  lead,  arsenic,  or  any  other  poisonous 
substance  is  used,  suitable  washing  conveniences  must  be 
supplied.  If  any  such  substance  is  so  used  as  to  give 
rise  to  dust  or  fumes,  no  person  must  be  allowed  to  take 
a meal,  or  to  remain  during  meal-times,  in  any  room 
in  which  any  such  substance  is  used,  and  suitable 
accommodation  must  be  provided  elsewhere  in  the 
factory.  Dangerous  machinery  must  be  fenced  in,  and 
means  of  escape  must  be  provided  in  case  of  fire.  Notice 
of  accidents  causing  death  or  bodily  injury  must  be  sent 
to  the  government  inspector  of  the  district.  The  certify- 
ing surgeon  must  investigate  and  report  on  such  acci- 
dents, and  in  case  of  death  an  inquest  is  held. 

Eestrictions  are  placed  on  the  employment  of  women 
and  children.  A child  under  the  age  of  twelve  is  not 
to  be  employed.  Women  and  young  persons  {i.e.,  persons 
between  thirteen  and  eighteen  years  of  age)  are  not, 
subject  to  some  exceptions,  to  be  employed  on  a Sunday, 
An  occupier  of  a factory  or  workshop  must  not  knowingly 
allow  a woman  or  girl  to  be  employed  therein  within 
four  weeks  after  she  has  given  birth  to  a child.  The 
hours  of  employment  for  women  and  young  persons  in 
textile  factories  must  not  exceed  twelve  hours  a day  on 
ordinary  week-days  (excepting  Saturday),  and,  of  these 
twelve  hours,  two  hours  must  be  allowed  for  meals.  On 
Saturday  the  hours  of  employment  are,  roughly  speaking, 
restricted  to  six,  and  not  less  than  half  an  hour  must  be 
allowed  for  meals.  No  woman  or  young  person  must 
be  employed  continuously  for  more  than  four  and  a half 
hours  at  a time.  In  non-textile  factories  and  workshops 
the  hours  of  employment  on  Saturday  may  extend  to 
eight,  and  continuous  employment  may  last  for  five 
hours.  Children  under  fourteen,  who  have  not,  being 
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of  the  age  of  thirteen,  obtained  the  required  school 
certificate,  can  only  be  employed  on  the  system  either 
of  employment  in  morning  and  afternoon  sets,  or  of 
employment  on  alternate  days  only.  Their  hours  of 
employment  are  restricted  to  half  of  those  in  the  case 
of  women,  except  when  the  alternate  day  system  is 
adopted.  Employment  during  meal  times  is  forbidden 
in  all  cases  of  women  and  young  persons  (including 
children).  Annual  holidays  and  half-holidays  must  be 
allowed.  But  the  detailed  provisions,  which  vary  in 
different  cases,  are  too  numerous  to  mention.  They 
regulate  overtime,  night  employment,  Sunday  labour,  etc. 
Printed  copies  of  all  regulations  for  the  time  being  in 
force  in  any  factory  or  workshop  must  be  kept  posted  up 
in  legible  characters  in  conspicuous  places  in  the  factory 
or  workshop,  where  they  may  be  conveniently  read  by  the 
persons  employed.  Persons  under  sixteen  must  not  be 
employed  unless  medically  certified  to  be  fit.  Home  work 
must  not  be  given  out  where  infectious  disease  prevails.^ 

The  Shops  Eegulation  Acts  of  1892  to  1904  limit 
the  number  of  hours  of  employment  in  shops  to  seventy- 
four  a week,  including  meal  times,  in  the  case  of  persons 
under  eighteen  years  of  age.  By  the  Seats  for  Shop 
Assistants  Act  of  1899  seats  must  be  provided  in  each 
room  of  a shop  where  female  assistants  are  employed ; 
and  by  the  Shop  Hours  Act  of  1904  powers  are  given 
to  Metropolitan  borough  councils,  certain  urban  district 
councils,  and  other  local  authorities,  to  frame  “closing 
hours  ” fixing  the  hours  on  the  several  days  of  the  week  at 
which  local  shops  of  any  specified  class  are  to  be  closed. 

The  Mines  (Prohibition  of  Child  Labour  Underground) 
Act  of  1900  prohibits  the  employment  of  boys  under 
thirteen  years  of  age  below  ground  in  mines.  No  girl 
or  woman  can  be  so  employed ; and  their  hours  of  labour, 
if  employed  above  ground,  are  restricted  to  fifty-four 

1 The  practical  effect  of  the  Employment  of  Women  Act  of  1907  is  to 
prohibit  their  employment  at  night  for  a period  of  at  least  eleven  consecutive 
hours,  which  must  include  from  10  p.m.  to  5 a.m. 
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hours  in  any  week  and  ten  hours  any  dayd  No  boy,  girl, 
or  woman  may  be  made  to  move  railway  waggons. 

Many  other  Acts  to  protect  women  and  children 
might  be  mentioned.  Thus  the  Children’s  Dangerous 
Performances  Acts  of  1879  and  1897  impose  a penalty 
upon  any  person  causing  males  under  sixteen,  or  females 
under  eighteen,  to  take  part  in  any  public  performance 
or  exhibition  of  such  a nature  as,  in  the  opinion  of  the 
Court,  to  endanger  life  or  limb.  Parents  or  guardians 
who  aid  or  abet  the  same  are  fined.  Should  actual  bodily 
harm  occur,  the  employer  is  liable  to  be  indicted.  The 
Prevention  of  Cruelty  to  Children  Act  of  1904  restricts 
the  powers  of  parents  or  other  persons  over  children  in 
cases  of  cruelty.  Anyone  over  sixteen  who,  having  the 
custody  of  a child  under  that  age,  wilfully  assaults,  ill- 
treats,  neglects,  abandons,  or  exposes  such  child  in  a 
manner  likely  to  cause  unnecessary  suffering  or  injury  to 
health,  is  severely  punished.  The  child  may  be  removed 
from  the  custody  of  parents  or  other  persons  in  cases 
within  the  Act,  which  comprise  (in  addition  to  the  above) 
causing  children  to  beg  in  any  place,  or  to  perform  in  a 
street  or  licensed  premises  (other  than  those  licensed  for 
public  entertainments),  or  to  be  trained  for  any  dangerous 
performance,  etc.  The  Infant  Life  Protection  Act  of 
1897  contains  regulations  with  regard  to  the  receiving 
or  retaining  infants  for  hire  or  reward.  Its  object  is  to 
prevent  the  dangers  of  “baby  farming.”  But  enough 
has  been  said  of  the  gradual  increase  of  paternal  govern- 
ment in  this  connection. 

Public  Education 

Education  is  the  one  safe  charity,  and  the  law  is 
beginning  to  realise  this.^  A parent  is  now  under  a legal 

^ See  the  Metalliferous  Mines  Eegulation  Act  of  1872  and  the  Coal 
Mines  Eegulation  Act  of  1887.  Children  under  thirteen  must  not  be  em- 
ployed for  more  than  six  hours  a day  or  more  than  six  days  a week. 
Children  under  twelve  must  not  be  employed. 

^ It  was  not  until  1870  that  a legal  obligation  was  imposed  by  Parliament 
upon  parents  to  cause  their  children  to  be  educated. 
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duty  to  have  his  children  educated  up  to  a certain 
standard.  Poverty  is  no  excuse ; for  elementary  educa- 
tion is  provided  free  for  children  in  all  schools  which 
receive  the  “fee  grant.”  Parents  of  children  between 
the  ages  of  five  and  fourteen  must  send  their  children  to 
school,  unless  there  is  some  reasonable  excuse.  Eeason- 
able  excuses  for  non-attendance  of  a child  comprise 
efficient  instructions  in  some  other  way,  illness  or  other 
unavoidable  cause,  the  non-existence  of  any  public 
elementary  school  vdthin  three  miles  of  the  child’s 
residence  by  the  nearest  road.  A child  of  eleven  years 
of  age  or  more  may  be  totally  or  partially  exempted,  if 
one  of  the  government’s  inspectors  certifies  that  such 
child  has  reached  a standard  of  education  specified  in  the 
byelaws  of  the  Local  Education  Authority. 

The  Education  Acts  of  1902  and  1903  abolished 
School  Boards,  and  constituted  the  council  of  every  county 
and  of  every  county  borough  the  Local  Education 
Authority.  In  boroughs  with  a population  over  10,000, 
or  in  urban  districts  with  a population  over  20,000,  the 
borough  council  or  district  council  is  the  Local  Education 
Authority  for  elementary  education.  Such  local  author- 
ities must  maintain  and  keep  efficient  all  public  elementary 
schools  within  their  area  which  are  necessary.  Public 
elementary  schools  are  either  provided  (^.e.,  board)  schools 
or  not  provided  {i.e.,  voluntary)  schools.  The  Local 
Education  Authorities,  are  responsible  for,  and  have  the 
control  of,  all  secular  education  in  these  schools.  In  the 
case  of  provided  schools  no  religious  catechism  or  formul- 
ary, which  is  distinctive  of  any  particular  denomination, 
must  be  taught  in  the  school.  But  in  voluntary  schools 
the  religious  instruction  given  must  be  in  accordance  with 
the  provisions  (if  any)  of  the  trust-deed  relating  thereto, 
and  is  under  the  control  of  the  managers,  two  only  of 
whom  can  be  appointed  by  the  local  authorities.  As  the 
public  money  for  these  schools  is  raised  from  local  rates 
and  parliamentary  grants,  the  Acts  have  caused  grievance 
among  Nonconformists.  Voluntary  schools  are  given  aid 
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from  the  rates  without  being  placed  under  the  complete 
control  of  a popularly  elected  body  ; for  in  such  schools 
managers,  not  exceeding  four  in  number,  are  appointed 
under  the  provisions  of  the  trust-deed.  Denominational 
motives  decide,  in  fact,  all  appointments  to  head- 
teacherships  in  these  schools.  Such  are  the  considerations 
which  have  given  rise  to  “ passive  resistance.”  This  is 
not  the  place  to  discuss  the  ethical  aspect  of  the  question. 
But  from  a legal  point  of  view  “passive  resistance”  is 
wrong.  It  is  the  law  of  the  land  that  voluntary  schools 
should  receive  aid  from  the  rates,  even  although  denomi- 
national religion  is  therein  taught.  The  argument  that 
such  law  is  “ unconstitutional  ” is  unsound,  if  “ uncon- 
stitutional” means  legally  unconstitutional.  An  uncon- 
stitutional statute  is  a contradiction  in  terms.^  Parliament 
can  make  or  unmake  any  law.  But  if  by  “ unconstitu- 
tional ” is  meant  a violation  of  the  conventions  of  political 
practice  which  are  more  or  less  habitually  acted  upon, 
the  argument  assumes  a different  phase,  but  passes  into 
the  sphere  of  political  ethics.^ 

In  respect  to  higher  (including  technical)  education, 
the  local  authorities  may  take  such  steps  as  they  think 
fit,  after  consultation  with  the  Board  of  Education,  in 
order  to  supply  or  aid  it.  For  this  purpose  they  can 
employ  any  available  parliamentary  grants  and  moneys 
to  be  raised  from  local  rates  not  exceeding  in  any  year 
2d.  in  the  £,  or  such  higher  rate  as  may,  with  the 
consent  of  the  Local  Government  Board,  be  fixed  by  the 
county  council.  In  schools  and  colleges  provided  by 
the  local  authorities  for  higher  education  no  denominational 
religious  teaching  is  allowed. 

1 But  if  a Parliament  sat  for  longer  than  seven  years  without  passing  a 
necessary  Act  to  enable  it  to  do  so,  statutes  passed  after  that  time  would 
seem  to  be  void. 

2 The  maxim  alleged  to  be  violated  is  that  taxation  and  representation 
must  go  together.  This  maxim  is  a sound  constitutional  principle,  and  is 
exemplified  in  the  power  which  the  Commons  have  in  practice  acq^uired  over 
the  origination  and  control  of  all  money  Bills, 
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Nothing  is  so  well  established  in  the  British  Constitution 
as  “the  rule  of  law.”^  No  man  is  above  the  law. 
Everyone  is  subject  to  the  ordinary  law  of  the  land,  and 
to  the  jurisdiction  of  the  ordinary  civil  and  criminal 
Courts.  Any  one  who  does  an  unlawful  act  is  liable  to 
answer  for  it  before  an  ordinary  tribunal.  It  is 
immaterial  whether  he  is  a public  official  or  not.  Thus 
in  Entick  v.  Carrington^  a King’s  messenger  was  held 
liable  for  having  seized  the  plaintiff’s  papers  under  an 
illegal  warrant  issued  by  the  Secretary  of  State.  English 
common  law  does  not  distinguish  between  State  offences 
and  others  in  this  respect.  There  is  no  such  thing  in 
British  law  as  Droit  Administratif  (or  Administrative 
Law),  whereby  officials  are  exempt  from  the  jurisdiction 
of  the  ordinary  Courts  in  respect  of  acts  or  omissions 
by  them  in  their  official  capacity,  and  are  only  liable 
to  be  tried  in  special  Courts  composed  of  government 
officials.  If  a public  official  unlawfully  harms  a person, 
that  person  has  in  general  the  same  civil  and 
criminal  remedies  against  him  as  if  he  were  an  ordinary 
citizen. 

A few  exceptions  exist  to  this  rule  of  law. 

1 . The  King  can  do  no  wrong.  He  is  the  fountain  of 
justice,  and  so  is  not  amenable  to  the  jurisdiction  of  the 
Courts  which  have  been  created  in  his  name.  He  cannot 
be  criminally  prosecuted,  nor  can  he  be  sued  for  damages 

1 See  Dicey’s  Law  of  the  Constitution, 

2 1769,  19  State  Trials,  p.  1067. 
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in  respect  of  a tort  ^ {i.e.,  a civil  wrong  not  arising  out  of 
breach  of  contract  or  certain  family  relations).  But  the 
Crown  or  its  servants  may  be  sued  by  a petition  of  right 
for  the  recovery  of  property  wrongfully  taken  or  withheld 
from  a subject,  or  for  damages  for  breach  of  contract  made 
with  a subject.^  This  remedy  is  a matter  of  grace  and 
not  of  right. 

2.  Public  officials  are  not,  in  general,  liable  for  the 
wrongful  acts  of  their  subordinates,  unless  they  have 
authorised  or  ratified  such  acts.  The  relationship  exist- 
ing between  subordinate  officials  and  their  superior 
officers  is  not  that  relationship  which  renders  a master 
liable  for  wrongs  committed  by  his  servants  in  the  course 
of  their  employment.  Thus  in  the  recent  case  of 
Bainbridge  v.  Postmaster-General^  it  was  held  that  a 
subject  had  no  right  of  action  for  damages  against  the 
Postmaster-General  in  respect  of  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  certain  post- 
office  officials  in  reinstating  a footpath  which  had  been 
taken  up  to  repair  a telegraph  pole.  The  subordinate 
officials  are  servants  of  the  Crown,  not  of  their  superiors ; 
and  if  they  do  an  unlawful  act,  the  remedy  lies  against 
them. 

3.  Judges  of  the  superior  Courts  are  not  liable  in 
respect  of  anything  done  in  their  official  capacity.  Judges 
of  inferior  Courts  have  a like  immunity.  But  whereas  in 
the  case  of  superior  judges  everything  is  presumed  to  be 
within  their  jurisdiction,  and  the  plaintiff  must  prove  the 
contrary,  there  is  no  such  presumption  in  favour  of  inferior 
judges,  who  must  prove  that  the  act  complained  of  fell 
within  their  jurisdiction. 

4.  Subordinate  executive  officers,  such  as  police 
constables  and  the  like,  are  to  some  extent  protected  in 
their  executive  acts.  No  action  lies  against  them  for  the 
regular  enforcement  of  a legal  judgment  or  order.  But 

1 ToUn  V.  i?.,  1864,  16  0.  B.  (N.  S.),  p.  310. 

2 Feather  v.  jK.,  1860,  6 B.  and  S.,  p.  293  ; Thomas  y,  B,,  L.E.,  10  Q.  B.,  p.  31. 

® Laiv  Times  of  1906,  p.  87. 
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they  must  act  reasonably,  and  in  execution  of  an  apparently 
regular  order  or  warrant/  If  the  Court  issuing  the  order 
has  no  jurisdiction,  such  officers  are  liable  at  common  law. 
But  an  Act  of  George  the  Second’s  reign  protects  a 
constable  acting  under  a justice’s  warrant,  if  he  produce 
a copy  of  it  within  six  days  of  demand.  The  Public 
Authorities  Protection  Act  of  1893  provides  that  actions 
against  officials,  in  respect  of  any  act  done  by  them  in 
execution  of  their  duty,  must  be  brought  within  six 
months  from  the  time  of  the  alleged  wrongful  act,  and 
that  opportunity  must  be  afforded  to  such  officials  to 
tender  compensation  before  the  action  is  begun, 

A public  official  is  thus  subject  to  all  the  duties  and 
liabilities  of  an  ordinary  citizen,  with  some  exceptions. 
In  virtue  of  his  position  he  incurs  special  liabilities,  A 
clergyman  of  the  Church  of  England  becomes  subject  to 
ecclesiastical  law.  By  enlistment  a soldier  comes  under 
military  law.  The  annual  Army  Act  creates  purely 
military  offences  which  can  be  tried  only  by  courts- 
martial,  e.g.,  mutiny  and  insubordination,  desertion  and 
fraudulent  enlistment,  offences  in  relation  to  the  enemy 
and  prisoners,  and  the  like.  All  offences  against  the 
ordinary  criminal  law  are  triable  by  court-martial,  except 
treason,  treason  felony,  murder,  manslaughter,  and  rape. 
The  latter  offences,  if  committed  within  the  United 
Kingdom,  can  only  be  tried  before  the  ordinary  Courts, 
The  ordinary  Courts  can  also  try  a soldier  for  any  ordinary 
criminal  offence,  and  a previous  acquittal  or  conviction  by 
a court-martial  is  no  defence.  But  any  military  punish- 
ment must  be  taken  into  account  by  the  Court  in  giving  its 
sentence.  If,  however,  a soldier  is  acquitted  or  convicted 
of  a crime  by  the  ordinary  tribunals  of  the  land,  he 
cannot  afterwards  be  tried  for  the  same  offence  by  a court- 
martial.  An  order  of  a superior  officer  is,  as  a general 
rule,  no  defence  to  a charge  of  crime  before  the  ordinary 
criminal  Courts,  unless  in  obeying  such  order  the  soldier 
honestly  believed  that  he  was  doing  his  duty,  and  such 
1 Mayor  of  London  v.  Cox^  1867,  2 H.L.,  at  p.  269. 
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order  was  not  so  obviously  unlawful  that  he  must  or  ought 
to  have  known  it  to  be  unlawful/  Somewhat  similar 
considerations  apply  to  the  case  of  sailors,  persons  in  the 
militia,  and  volunteers.  Militiamen  and  volunteers  fall 
under  military  law  when  in  training  and  attached  to  the 
regular  forces,  or  when  embodied  in  time  of  national 
emergency.  Service  in  the  militia  is  no  longer  compulsory  ; 
although  resort  might  be  had  to  conscription  by  the  issue 
of  an  Order  in  Council  under  the  provisions  of  the  Militia 
Ballot  Suspension  Act  of  1865. 

A public  official  is  bound  to  perform  the  duties  of  his 
office  faithfully  and  diligently.  If  he  refuses  or  neglects 
to  do  so,  and  any  person  sustains  injury  or  loss  in  conse- 
quence, he  is  in  general  liable  to  an  action  for  damages  at 
the  instance  of  the  injured  party.  This  is  one  mode  of 
enforcing  the  due  performance  of  official  duty.  But  it  is 
not  always  available.  In  order  that  such  an  action  should 
be,  the  duty  must  be  absolute  and  not  discretionary  ; nor 
must  it  be  the  creation  of  a particular  statute  giving 
only  a particular  remedy  in  case  of  its  violation.  In 
the  last  ease  only  that  remedy  can  be  adopted  by  the 
aggrieved  party. 

But  there  is  another  method  of  enforcing  public 
duties,  namely,  by  the  strong  arm  of  criminal  law.  Where 
a public  officer  neglects  a duty  imposed  upon  him  by  law, 
he  can  be  punished  for  such  offence.  Such  punishment 
may  involve  forfeiture  of  office  when  an  official  commits 
the  misdemeanour  of  doing  anything  contrary  to  its 
design.  Eefusal  to  serve  office,  negligence,  fraud,  oppres- 
sion, extortion,  and  bribery  are  strictly  forbidden. 

Eefusal  to  serve  office,  when  one  is  duly  elected,  is  an 
offence.  In  most  cases  the  average  man  is  only  too  glad 
to  obtain  office.  But  in  some  cases  public  office  is  thrust 
upon  a citizen  whether  he  wishes  it  or  not.  Thus  the 
sheriff  of  each  county  is  annually  chosen  from  a list  of 
persons  having  sufficient  land  in  the  county  to  answer 
the  King  and  his  people.  This  list  is  submitted  by  the 

^ B,  V.  Smith,  noted  in  Law  Quarterly  Beview,  1901,  vol.  xvii.,  p.  87, 
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senior  judge  of  each  circuit  at  a naeeting  with  the  Lord 
Chancellor,  the  Chancellor  of  the  Exchequer,  certain 
other  privy  councillors,  and  the  judges,  on  12th  November 
in  each  year.  From  this  list  three  names  are  selected  for 
each  county  after  consideration  of  excuses.  The  roll  is 
then  submitted  to  the  King,  who  selects  one  of  the  three 
by  “pricking”  the  list  opposite  his  name.  The  person 
so  appointed  must  serve  for  one  year  as  sheriff.  His 
duties  are  various.  He  is  the  returning  officer  at  parlia- 
mentary elections  in  the  county.  As  keeper  of  the 
King’s  peace  he  is  bound  to  pursue  and  take  all  traitors, 
murderers,  and  other  wrongdoers,  and  to  put  them  in 
prison.  He  must  defend  the  county  against  the  King’s 
enemies,  and  for  this  purpose,  as  well  as  for  preserving 
the  peace  and  pursuing  offenders,  he  can  call  to  his  aid 
every  one  in  the  county  above  fifteen  and  under  the 
degree  of  a peer.^  He  has  also  to  execute  all  writs  issuing 
from  the  superior  Courts  ; in  other  words,  he  must  enforce 
judgments  of  such  Courts.  He  must  summon  and  return 
juries  when  they  are  required.  He  is  responsible  for  the 
due  execution  of  a criminal  judgment.^  To  execute 
these  and  other  duties  the  sheriff  appoints  an  under- 
sheriff to  act  as  his  deputy.  The  under-sheriff  himself 
appoints  a deputy,  having  a London  office.  Bailiffs  and 
other  subordinate  officers  are  nominated  by  the  sheriff  to 
execute  writs,  etc.  These  officials  must  make  a declar- 
ation of  office  before  acting,  and  are  subject  to  penalties 
for  misconduct.  But  the  sheriff  remains  generally  liable 
for  the  wrongful  acts  of  the  under-sheriff,  deputy,  and 
bailiffs. 

Overseers  furnish  another  instance  of  a compulsory 
public  duty.  The  local  authority,  or  justices,  as  the  case 
may  be,  can  appoint  substantial  householders  in  the 
district  to  this  office ; and  any  one  so  appointed  who 
refuses  to  take  up  office  is  guilty  of  a misdemeanour. 

^ This  is  known  as  the  Posse  Comitatus.  See  50  & 51  Viet.,  c.  55,  s.  8. 

2 A sheriff  must  attend  the  assizes,  and  lodge  and  care  properly  for  the 
judges.  Failure  to  do  so  is  a contempt  of  court. 
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But  certain  persons  are  exempt  from  serving  tlie  office. 
These  include  peers,  members  of  Parliament,  judges, 
magistrates,  lord-lieutenants,  practising  barristers  and 
solicitors,  clergymen,  soldiers  and  sailors,  certain  classes 
of  civil  servants,  etc.  But  a woman  is  capable  of  being 
appointed  overseer.  Overseers  act  for  a year.  Their 
duties  are  various.  They  prepare  the  poor  rate,  and  are 
personally  responsible  for  its  punctual  collection.  They 
must  render  account  of  all  money  received  and  expended 
by  them.  They  cannot  make  any  profit  out  of  their 
office.  In  all  cases  of  sudden  and  urgent  necessity 
overseers  must  give  applicants  for  relief  such  necessary 
temporary  assistance  as  the  case  requires.  Thus  they  must 
give  medical  relief  in  all  cases  of  sudden  and  dangerous 
illness.  It  is  their  duty  to  cause  dead  bodies  thrown  on 
the  coast  to  be  interred  in  the  burial  ground  of  the 
parish.  They  must  prepare  the  list  of  parliamentary 
voters,  and  many  other  duties  are  imposed  by  law  upon 
them.  Overseers  have  paid  assistants  to  help  them  in 
the  performance  of  such  duties. 

Formerly  citizens  might  be  ehosen  to  act  as  high 
constables  or  parish  constables,  and  had  to  act  as  such. 
But  this  legal  obligation  is  now  of  little  practical  utility. 
Parish  constables,  other  than  the  regular  police,  can  only 
be  appointed  under  the  provisions  of  the  Parish  Constables’ 
Act  of  1872.  Unpaid  parish  constables  cannot  be  ap- 
pointed unless  a resolution  of  the  justices  in  Quarter 
Sessions  sanctions  the , appointment.  But  if  the  justices 
so  choose,  then  any  one  selected  by  them  must  act,  unless 
he  obtain  an  approved  substitute. 

Members  of  Parliament,  once  elected,  cannot  by  law 
resign.  If  they  desire  to  do  so,  they  must  obtain  some  dis- 
qualifying Crown  appointment,  such  as  the  stewardship 
of  the  Chiltern  Hundreds.  They  are  bound  to  be  present 
at  every  call  of  the  House.  But  this  method  of  enforcing 
attendance  is  now  obsolete  ; although  non-attendance  may 
amount  to  contempt  of  the  House. 

In  the  case  of  municipal  officers,  such  as  a mayor,  etc., 
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a fine  for  non-acceptance  of  office  is  now  provided.  Every 
qualified  person  elected  to  a corporate  office  must  duly 
accept  it  within  five  days  after  notice  of  his  election,  or 
must  pay  the  council  a fine  of  such  amount,  not  exceeding, 
in  the  case  of  an  alderman,  councillor,  or  elective  auditor, 
£50,  and  in  the  case  of  a mayor,  £100,  as  the  council  may 
by  byelaw  determine.  Exemptions  are  allowed  on  account 
of  age,  bodily  or  mental  illness,  or  previous  service. 

Negligent  performance  of  a public  legal  duty  is  an 
offence.  Public  officials  must  execute  their  office  dili- 
gently and  faithfully.  Thus  under  a statute  of  George 
the  First  ^ the  absence  or  misconduct  of  mayors  at  elections, 
whereby  the  completion  of  the  election  of  the  chief  officers 
is  prevented,  is  severely  punishable.  Overseers  have  been 
indicted  for  not  providing  for  the  poor.  In  the  case  of 
the  King  v.  Warren,  tried  at  the  Worcester  Lent  Assizes 
in  1820,  an  overseer  was  convicted  for  neglecting  to  supply 
medical  assistance  to  a pauper  who  was  dangerously  ill. 
But  the  relief  of  the  poor  is  now  assigned  to  the  guardians, 
except  in  cases  of  urgent  necessity.  The  Sheriffs  Act  of 
1887  enumerates  a number  of  cases  of  misconduct  by  a 
sheriff,  under-sheriff,  or  bailiff,  in  which  the  person  actually 
guilty  commits  a misdemeanour.  Arrests  must  not  be 
made  without  authority.  Needless  force  must  not  be 
used.  A prisoner  not  bailable  must  not  be  let  go,  nor  a 
bailable  prisoner  detained  after  offering  adequate  security. 
A warrant  must  not  be  issued  for  the  execution  of  a writ 
before  the  writ  has  been  actually  received. 

Extortion  and  oppression  by  public  servants  are  crimes 
difficult  to  commit  nowadays.  Extortion  means  the  un- 
lawful taking,  under  colour  of  office,  of  any  money  or  other 
valuable  thing  not  due,  or  more  than  is  due,  or  before  it  is 
due.  Thus  if  an  under-sheriff  obtain  his  fees  by  refusing 
to  execute  a writ  until  they  are  paid,  he  is  guilty  of 
extortion.  Oppression  means  something  more  than  mere 
illegal  use  of  power.  It  implies  some  moral  delinquency, 
e.g.,  malice,  etc.  The  conduct  of  justices  of  the  peace  in 

1 11  Geo.  I.,  c.  4,  s.  6. 
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granting  or  refusing  liquor  licences  has  more  than  once 
been  the  subject  of  investigation. 

The  special  liability  of  public  oflficials  for  fraud  is  not 
so  important  as  it  once  was ; for  the  number  of  frauds 
punishable  in  a private  citizen  have  been  so  much 
increased.  A public  official,  of  course,  commits  a grave 
offence  if  he  enables  others  to  pass  their  accounts  in 
such  a manner  as  to  defraud  the  government.  He  must 
account  for  all  money  received  or  paid  by  him,  and  keep 
proper  books.  The  unfortunate  scandals  in  connection 
with  the  South  African  War,  and  the  more  recent  ones 
in  West  Ham,  are  unhappy  illustrations  of  the  necessity 
of  penal  punishment  for  public  frauds. 

Corruption  by  bribery  is  an  offence  practically  unknown 
in  higher  public  life.  The  law  reports  contain  few  cases 
of  corruption  amongst  either  judicial  or  executive  officers, 
and  it  has  never  been  found  necessary  to  frame  special 
measures  against  it,  with  the  exception  of  corrupt  and 
illegal  practices  at  elections.  But  the  sale  of  public 
offices  has  been  a subject  of  legislation.  By  the  Sale  of 
Offices  Act  of  1809  it  is  an  offence  for  any  one  to  buy 
or  sell,  or  receive  or  pay  money  or  reward,  for  any  office  in 
the  gift  of  the  Crown,  and  to  receive  or  pay  money  for,  or 
to  solicit  any  such  office,  or  to  make  any  negotiation  or 
pretended  negotiation  thereto. 

The  Official  Secrets  Act  of  1889  makes  a breach  of 
official  trust  a crime.  It  is  committed  when  a person, 
by  means  of  his  holding  or  having  held  a Crown  office, 
has  lawfully,  or  unlawfully,  either  obtained  possession 
of  or  control  over  any  document,  sketch,  plan,  or  model, 
or  has  acquired  any  information,  and  at  any  time  corruptly 
and  contrary  to  his  official  duty  communicates,  or  attempts 
to  communicate,  any  of  those  things  to  any  person  who, 
in  the  interests  of  the  State,  ought  not  to  know  of  them. 
If  the  communication  was  made  or  attempted  to  be  made 
to  a foreign  State,  the  guilty  person  is  liable  to  penal 
servitude  for  life.  A contractor  holding  a government 
contract  involving  secrecy,  and  all  persons  employed  by 
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him,  may  be  guilty  of  this  breach  of  official  trust.  The 
Act  has  a wider  operation.  For  it  is  a crime  in  any 
person,  for  the  purpose  of  wrongfully  obtaining  infornia- 
tion,  (1)  to  enter  a fortress,  arsenal,  dockyard,  ship,  or 
office,  or  similar  place  in  which  he  is  not  entitled  to  be ; 
or  (2)  when  in  such  place,  to  obtain  a document,  sketch, 
photograph,  plan,  or  model,  or  knowledge  of  anything 
which  he  is  not  entitled  to  obtain,  or  to  take  without 
lawful  authority  any  sketch  or  plan;  or  (3)  when  outside 
such  place,  to  take,  or  try  to  take,  without  His  Majesty’s 
authority,  any  sketch,  photograph,  or  plan  of  it;  or  (4) 
being  in  possession  of  such  sketch,  photograph,  plan,  or 
knowledge,  to  communicate  or  try  to  communicate  the 
same  to  a person  to  whom,  in  the  interests  of  the  State,  it 
ought  not  to  be  communicated  ; or  (5)  being  confidentially 
entrusted  with  any  document,  sketch,  plan,  model,  or 
information  relating  to  such  place,  or  to  the  naval  or 
military  affairs  of  the  State,  wilfully  and  in  breach  of 
confidence,  to  communicate  the  same  when,  in  the  interest 
of  the  State,  it  ought  not  to  be  communicated. 
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THE  IDEA  OP  CITIZENSHIP 


The  conception  of  citizenship,  as  it  presents  itself  in 
modern  life,  is  a much  more  complex  idea  than  it  was  to 
the  ancient  Greeks.  A Greek  citizen  was  simply  a 
member  of  a city,  the  city  and  the  immediately  surround- 
ing country  composing  the  entire  community.  The 
population  was  small,  perhaps  amounting  to  100,000. 
As  a rule  every  freeman  had  some  land  ; and  although 
industries  existed,  all  heavy  and  monotonous  toil  was 
borne  by  slaves.  A citizen  proper  had  a good  amount  of 
leisure.  The  care  of  his  family,  property,  and  livelihood 
did  not  occupy  his  mind  to  the  same  extent  as  it  does  the 
modern  citizen.  No  one  was  shut  up  within  the  walls  of 
a factory  so  that  he  could  see  nothing  beyond.  There  was 
no  regular  standing  army  ; for  it  was  composed  of  all  the 
citizens.  States  were  always  at  war  ; and  every  citizen 
had  to  be  ready  to  play  his  part  in  battle  by  land  or  sea. 
Hence  the  virtue  of  courage  was  emphasised.  Nor  was 
this  all.  Each  citizen  had  to  take  his  share  in  government, 
and  in  the  administration  of  justice.  Sovereign  authority 
was  vested  in  the  assembly  of  all  freemen,  each  of  whom 
had  a direct  part  in  making  law  and  influencing  policy. 
Juries  were  large,  and  there  was  no  legal  profession. 
Citizens  were  themselves  judges.  It  is  difficult  for  the 
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modern  legal  mind  to  understand  Demosthenes’  speeches. 
These  have  no  counterpart  in  the  present-day  address  to 
the  jury.  No  advocate  would  now  think  of  apologising 
for  his  client’s  personal  appearance,  and  of  asking  the  jury 
not  to  be  prejudiced  by  it.  Law  was  not  the  impersonal 
thing  it  is  now.  It  was  something  real  and  living  to 
a Greek.  “ Thus  the  meaning  of  citizenship  was  plain. 
Nothing  stood  between  you  and  your  fellows  in  the 
community.  Citizenship  was  obviously  and  visibly  a 
life,  your  whole  life,  with  common  dangers,  common 
responsibilities,  common  enjoyments,  and  common  ambi- 
tions. Your  education,  your  character,  your  religion 
came  direct  from  the  written  and  unwritten  laws  of  your 
city.  Your  happiness  was  to  fill  satisfactorily  a recognised 
place,  to  be  acknowledged  by  your  fellows  as  doing  so, 
and  to  appreciate,  in  common  with  your  city  and  your 
race,  what  Pindar  emphatically  calls  ‘ the  pleasant  things 
of  Greece.’  . . . The  commonest  Greek  citizen  could 
never  forget  that  his  actual  existence  was  bound  up 
with  his  discharge  of  civic  duty.  He  would  not  be 
allowed  to  forget  it.  If  he  and  others  were  careless 
of  bodily  training,  or  neglected  their  drill  by  sea  or  land, 
their  city  might  be  defeated  in  its  next  battle  with  the 
people  over  the  way,  and  terrible  losses  or  worse  might 
happen  in  consequence  to  his  family  or  to  himself.  And 
so  the  mind  was  not  distracted  ; the  path  of  duty  was 
plain  : the  soldier  was  a citizen  soldier,  the  poet  a citizen 
poet,  the  artist  a citizen  artist,  and  the  philosopher  a 
citizen  philosopher.”  ^ 

In  modern  life  all  this  is  changed.  The  British  nation 
numbers  its  subjects  by  millions  and  not  by  thousands. 
Its  territory  extends  to  the  most  diverse  parts  of  the 
globe,  and  its  subjects  are  of  different  races,  religions, 
customs,  and  manners.  The  complexity  of  industrial 
organisation  has  led  to  the  most  minute  subdivision  of 
labour.  So  that  a man  may  be  employed  all  his  life 
in  doing  one  simple  thing.  Wealth  has  enormously 

1 Aspects  of  the  Social  Problem,  by  B.  Bosanquet  and  others,  pp.  4,  5. 
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increased,  but  is  more  unequally  distributed.  Slavery 
has  ceased  in  name  and  in  law,  but  a large  part  of  the 
population  is  worse  off  than  the  slaves  in  ancient  Kome. 
And,  with  all  this,  government  has  become  a business  of  a 
most  intricate  nature,  which  requires  experts.  The  law  is 
made  by  representatives,  and  is  administered  by  officials. 
There  is  a regular  standing  army  and  navy.  We  do 
our  fighting  by  paid  representatives.  Specialisation  is  on 
the  increase,  and  professions  have  multiplied.  So,  in  the 
midst  of  this  complexity  of  interests  and  division  of  social 
classes,  it  is  not  surprising  to  find  that  the  conception 
of  citizenship  has  tended  to  become  confined  to  imperial 
and  local  politics.  It  is  no  longer  an  idea  controlling 
more  or  less  the  whole  of  one’s  life.  The  famous  “ Funeral 
Oration  ” in  Thucydides  gives  a picture  of  civic  life  which 
seems  at  variance  with  the  present  reality. 

“ It  is  true,”  says  the  Athenian  orator,  “ that  we  are 
called  a democracy,  for  the  administration  is  in  the  hands 
of  the  many,  and  not  of  the  few.  But  while  the  law 
secures  equal  justice  to  all  alike  in  their  private  disputes, 
the  claim  of  excellence  is  also  recognised.  . . . Neither  is 
poverty  a bar,  but  a man  may  benefit  his  country  what- 
ever be  the  obscurity  of  his  condition.  There  is  no 
exclusiveness  in  our  public  life,  and  in  our  private 
intercourse  we  are  not  suspicious  of  one  another.  . . . 
While  we  are  thus  unconstrained  in  our  private  intercourse, 
a spirit  of  reverence  pervades  our  public  acts ; we  are 
prevented  from  doing  wrong  by  respect  for  authority  and 
for  the  laws,  having  an  especial  regard  to  those  which  are 
ordained  for  the  protection  of  the  injured,  as  well  as 
to  those  unwritten  laws  which  bring  upon  the  transgressor 
the  reprobation  of  the  general  sentiment.  And  we  have 
not  forgotten  to  provide  for  our  weary  spirits  many 
relaxations  from  toil.  ...  We  are  lovers  of  the  beautiful, 
though  simple  in  our  tastes,  and  we  cultivate  the  mind 
without  loss  of  manliness.  Wealth  we  employ  not  for 
talk  and  ostentation,  but  when  there  is  a real  use  for  it. 
To  avow  poverty  with  us  is  no  disgrace  ; the  true  disgrace 
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is  doing  nothing  to  avoid  it.  An  Athenian  citizen  does 
not  neglect  the  State  because  he  takes  care  of  his  own 
household,  and  even  those  of  us  who  are  engaged  in 
business  have  a very  fair  idea  of  politics.  We  alone 
regard  a naan  who  takes  no  share  in  public  business  not  as 
a harmless  but  as  a useless  character  ; and  if  few  of  us  are 
originators,  we  are  all  sound  judges  of  a policy.  The  great 
impediment  to  action  is,  in  our  opinion,  not  discussion,  but 
the  want  of  that  knowledge  which  is  gained  by  discussion 
preparatory  to  action.  We  alone  do  good  to  our  neigh- 
bours, not  upon  a calculation  of  interest,  but  in  the 
confidence  of  freedom  and  in  a frank  and  fearless  spirit. 

. . . Such  is  the  city  for  whose  sake  these  men  nobly 
fought  and  died  ; they  could  not  bear  the  thought  that 
she  might  be  taken  from  them  ; and  every  one  of  us  who 
survive  should  gladly  toil  on  her  behalf.”^ 

This  is  the  true  ideal  of  citizenship,  and  it  is  applicable 
to  modern  as  well  as  to  ancient  times.  Only,  it  must  be 
expanded  to  suit  modern  conditions.  Citizenship  does 
not  consist,  either  solely  or  chiefly,  in  political  activity ; 
although  the  good  citizen  takes  a healthy  interest  therein. 
Even  “ the  very  pith  and  substance  of  political  citizenship 
would  be  gone  were  its  reality  to  be  measured  by  the 
occasions,  few  and  far  between,  upon  which  the  vote  is 
solicited  or  recorded.  . . . Men  do  not  live  the  real  life  of 
political  freedom  in  polling  booths.  Eousseau’s  paradox  ^ 
is  the  opposite  of  the  truth.  For  the  stuff  and  substance 
of  freedom  we  must  look  to  the  weeks,  months,  years 
that  lie  in  the  intervals  when  we  are  not  electing  members 
of  Parliament ; to  the  use  of  these  intervals  that'  makes 
a vote  given  the  outward  sign  of  political  conviction, 
character,  and  work,  or  to  the  abuse  of  these  intervals 
which  levels  it  down  to  the  meaningless  or  mischievous 

O 

scratching  of  a ballot  paper.”® 

1 Jowett’s  translation  of  Thucydides^  vol.  ii.,  pp.  35  et  seq. 

2 Rousseau  said  that  “ the  English  are  only  free  during  the  election 
of  inernbers  of  Parliament ; the  members  once  chosen,  the  people  are  slaves, 
nay,  as  people  they  have  ceased  to  exist.” 

^ MacCunn’s  Ethics  of  Citizenship^  pp.  71,  72. 
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True  citizenship  is  realised  by  so  living  as  to  promote 
the  common  good.  This  can  be  done  in  various  ways. 
The  home,  the  workshop,  the  profession  are  fields  for 
activity.  They  are  elements  in  the  common  good.  The 
home  is  a nursery  of  citizenship.  There  one  learns 
obedience,  sympathy,  self-sacrifice,  and  acquires  the  idea 
of  common  interests ; the  discipline  of  the  home  is 
invaluable,  and  it  is  a national  calamity  that  there  are  so 
many  people  who  have  never  experienced  it,  and  to  whom 
home  is  a mockery.  There  exists,  doubtless,  a danger  of 
making  the  home  too  exclusive.  But  this  danger 
seems  only  real  in  the  case  of  the  middle  classes.  The 
poorest  people  have  no  home-life,  and  apparently  the 
highest  classes  have  too  little.  Any  exclusive  tendency 
is,  however,  liable  to  be  partly  checked  by  the  fact  that 
most  men  have  to  earn  their  living.  As  Professor 
MacCunn  points  out  in  his  Ethics  of  Citizenship,  it  is  here 
that  men  make  their  first  serious  acquaintance  with  the 
facts  of  national  life.  Industry  breeds  such  virtues  as 
endurance,  self-reliance,  and  thrift.  Only,  it  must  be 
adequately  rewarded  ; for  there  is  nothing  which  destroys 
body  and  soul  so  much  as  hard,  unremitting,  and  poorly 
paid  toil.  Cheap  labour  is  dear  labour ; and  the  worker 
whose  thoughts  are  entirely  taken  up  with  a perpetual 
struggle  to  make  both  ends  meet  cannot  be  expected  to 
realise  what  citizenship  means.  Good  work  has  been 
achieved  under  great  difficulties.  But  this  is  the  excep- 
tion, not  the  rule.  Men  require  a competent  livelihood  with 
sufficient  leisure  to  become  good  citizens,  and  it  is  the 
national  interest  to  see  that  they  get  this.  A great  nation 
must  take  care  to  have  men  physically  fit  for  war,  if  it  be 
for  nothing  else. 

The  workshop,  trades  union,  profession,  and  neighbour- 
hood all  play  a part  in  developing  citizens.  Men  can 
serve  their  country  in  each.  All  duties  are  public,  and 
the  employer  who  treats  his  workers  humanely  does  better 
service  to  the  nation  than  the  average  politician.  It  is 
a matter  of  opportunity  and  aptitude  how  far  any  one 
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can  take  part  in  political  activity.  Local  and  municipal 
life  ought  not  to  be  neglected,  let  alone  imperial  politics. 
But  a hard  - and  - fast  rule  cannot  be  laid  down.  The 
doctor  who  devotes  himself  to  research,  say,  for  a cure  of 
cancer,  is  doing  more  good  to  the  State  by  occupying  his 
whole  time  thereto  than  by  sparing  some  of  it  to  politics. 
So  with  the  man  of  science.  To  judge  from  the  political 
utterances  of  some  scientists,  it  were  infinitely  better  that 
they  did  not  meddle  in  politics  at  all.  To  be  entirely 
engrossed  in  a profession  may  be  the  best  form  of  citizen- 
ship. It  all  depends  upon  circumstances.  The  essential 
thing  is  to  realise  that  the  common  weal  depends  on  the 
due  performance  of  ordinary  duties  quite  as  much  as  on 
any  special  political  activity.  Every  man  and  w'oman, 
except  perhaps  the  very  poorest,  can  serve  the  State  in  his 
or  her  own  humble  sphere.  But  in  the  following  chapters 
it  is  only  the  political  aspect  of  citizenship  that  is 
discussed. 


CHAPTER  VIII 


PATRIOTISM 

Within  recent  years,  and  especially  since  the  late 
South  African  War,  there  has  been  a flood  of  literature  on 
the  subject  of  Patriotism.  The  most  diverse  views  have 
been  expressed  as  to  its  merits  and  demerits.  In  his 
rectorial  address  to  the  students  of  Glasgow  University 
in  1897,  Mr.  Chamberlain  regards  it  as  the  highest  civic 
virtue.  On  the  other  hand,  writers  like  Mr.  Grant  Allen, 
Mr.  J.  M.  Robertson,  and  Mr.  J.  G.  Goddard  have  taken 
a low  view  of  the  sentiment.  Mr.  Grant  Allen  describes 
patriotism  as  “ the  collective  or  national  form  of  the 
-monopolist  instincts,”  and  regards  it  as  “ nothing  more 
than  a wider  form  of  selfishness.”  ^ In  this  he  follows  Mr. 
Ruskin,  who  refers  to  patriotism  as  “an  absurd  prejudice, 
founded  on  an  extended  selfishness.”  ^ Mr.  J.  M.  Robertson 
is  equally  severe.  He  says  that  patriotism,  “ convention- 
ally defined  as  love  of  country,  now  turns  out  rather 
obviously  to  stand  for  love  of  more  country.”  * In  his 
book  on  Patriotism  and  Ethics  Mr.  J.  G.  Goddard  is 
scarcely  less  severe.  He  regards  patriotism  in  itself  as 
neither  a virtue  nor  a vice.  But  it  has  one  characteristic 
which  savours  of  a vice — Exclusiveness.  Hence  it  leads 
to  international  distrust,  jealousy,  and  therefore  war. 
“It  is  invoked  to  justify  all  war,  and  by  both  combat- 
ants. . . . And  it  leads  to  such  moral  obliquity  as  to 
induce  men  to  support  their  country  when  they  believe 

^ Post-Prandial  Philosophy,  pp.  79-82. 

2 Letters  addressed  to  a College  Friend,  Letter  YIII. 

^ Patriotism  and  Empire,  p.  138. 
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her  to  be  in  the  wrong,  and  to  assist  in  the  prosecution 
of  what  they  regard  as  a crime.”  ^ It  is  the  negation  of 
the  doctrine  of  love.  At  home  it  results  in  the  suppression 
of  free  speech,  as  was  evidenced  by  the  turbulent  meetings 
of  sympathisers  with  the  Boers.  It  concentrates  the 
attention  of  citizens,  not  upon  home  but  upon  foreign 
affairs.  Hence  it  stifles  social  reform,  and  breeds  an 
aggressive  imperialistic  spirit.  It  produces  untold 
suffering  and  misery  in  the  commonwealth,  and  ends  in 
the  subversion  of  morality.  Vices  become  virtues,  and 
virtues  become  vices.  It  occasions  “ habitual  equivocation, 
grave  distortion,  and  gross  breach  of  faith.”  It  has  only 
two  things  in  its  favour.  First,  it  “ stimulates  such  con- 
duct as  preserves  the  separate  existence  of  nations, 
maintains  their  independence,  thwarts  aggression  from 
without,  and  resists  undue  interference.”  Secondly,  it 
sometimes  induces  virtuous  self-sacrifices,  and  leads  to  acts 
of  bravery  and  heroism.”  But  its  general  tendency  is  to 
kill  liberty.  It  makes  for  unrighteousness,  and  ought  to 
give  way  to  love  of  humanity. 

It  does  not  fall  within  the  province  of  this  essay  to 
criticise  at  length  this  somewhat  highly  coloured  picture 
of  the  degenerate  tendencies  of  patriotism.  It  seems  to 
have  been  drawn  with  special  reference  to  a particular 
period  in  national  history,  namely,  the  period  of  the  Boer 
War.  But  several  things  may  be  pointed  out.  That  a 
sentiment  may  lead  to  wrong  conduct  is  not  necessarily 
a fatal  objection  to  it.  Religious  feeling  has  been  the 
cause  of  more  wars  and  persecution  than  any  patriotic 
sentiment.  Yet  we  do  not  on  that  account  reject  religion. 
We  only  think  that  it  should  be  purified  of  objectionable 
elements.  F urther,  Mr.  Goddard’s  criticism  seems  directed 
against  the  emotion  of  patriotism,  and  not  against  it 
regarded  as  a rational  principle  of  human  conduct. 
Moreover,  it  appears  to  be  based  on  some  theory  of  a 
natural  right  of  nations  to  independence.  But  “ a general 
principle  of  non-intervention,  based  on  an  assumed  inalien- 
^ P.  291,  and  see  whole  of  chapter  x. 
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able  natural  right  of  every  group  of  human  beings  that 
may  call  itself  an  independent  tribe  or  people,  is  of  no 
use  whatever  for  practical  guidance.  It  is  an  unworkable 
principle,  and  it  is  a wrong  principle.  A nation  acts 
unwisely,  and  therefore  wrongly,  if  it  undertakes  responsi- 
bilities which  it  cannot  properly  fulfil,  and  which  it  could 
have  avoided.  It  is  wrong  to  interfere  if  we  cannot 
reasonably  hope  to  leave  things  in  a better  condition  than 
that  in  which  we  found  them — a better  condition  for  the 
individuals  whose  national  or  tribal  independence  has 
been  interfered  with.  But  it  is  absurd  and  misleading 
to  class  all  interferences  under  the  same  general  con- 
demnation ; it  is  a transference  to  foreign  affairs  of  the 
abstract  belief  in  laissez  faire.”  ^ A writer  who  advocates 
disestablishment  cannot  inveigh  against  the  occupation  of 
Egypt.  If  ancient  rights  of  property  can  be  legitimately 
disturbed,  so  can  ancient  rights  of  government.  All  men 
have  a natural  right  to  be  governed  well.  “ And  it  is 
good  government  that  alone  legitimises  conquest.”^ 
Mr.  Goddard’s  mistake  is  in  applying  abstract  principles 
of  morahty  to  particular  cases  without  the  necessary 
qualifications.  Moral  rules  have  to  be  qualified  in 
application.  The  “ golden  rule  ” of  the  Gospels  has  to  be 
used  with  common  sense.  Taken  literally,  it  would 
subvert  all  social  order,  and  amount  to  the  abnegation 
of  justice  in  human  life.  Concrete  problems  of  right  and 
wrong  must  be  solved  in  the  light  of  actual  human 
experience.  Abstract  principles  do  not  of  themselves 
afford  a solution.  Finally,  the  most  serious  criticism  of 
all  is  that  writers  like  Mr.  Goddard  and  Mr.  Robertson 
assume  too  hastily  not  only  that  they  are  in  the  right 
on  the  particular  case  in  question,  but  that  people  who 
differed  from  them  about  the  Boer  War  were  conscious 
that  they  were  in  the  wrong.  It  does  not  seem  to  have 
occurred  to  them  that  other  thinkers  might  honestly  hold 
totally  different  views.  War  is  not  always  a mere 
collision  of  passions  and  prejudices.  Most  frequently 
^ D.  G.  Eitchie’s  Natural  Rights,  p.  235.  ^ 
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each  country  thinks  itself  to  be  contending  on  behalf  of 
legitimate  interests.  There  is  often  a conflict  of  opposing 
views  of  justice  and  right.  An  advocate  of  war  is  not 
necessarily  a hypocrite. 

Although  patriotism  is  most  simply  and  tersely  defined 
as  the  “ love  of  one’s  country,”  this  does  not  really  exhaust 
the  definition.  There  seem  to  be  three  essential  elements 
in  an  enlightened  patriotism.^  In  the  first  place,  the 
State  must  be  thought  of  as  serving  a common  interest. 
It  must  represent  a common  good  to  all  its  members. 
External  and  internal  safety  is  part  of  that  good.  It  is 
something  for  a British  subject  to  realise  that  the  strong 
arm  of  his  country  is  ready  to  protect  him  from  wrongful 
foreign  aggression  or  from  unlawful  injury  at  the  hands 
of  his  fellow-citizens.  The  promotion  of  national  welfare 
in  other  ways  helps  still  further  to  bring  before  the  mind 
the  idea  of  a common  good.  The  advancement  of  justice, 
the  care  of  the  public  health,  public  education,  and  now 
provision  for  old  age  by  means  of  pensions,  are  matters 
in  which  every  citizen  has  a stake.  All  social  institutions 
are  but  expressions  of  the  same  idea,  however  imperfect 
they  may  be.  Doubtless  the  conception  of  the  State  as 
serving  a common  end  is  only  imperfectly  realised  even 
by  enlightened  politicians.  But  it  is  more  and  more 
coming  to  be  so  recognised.  Social  legislation  is  on  the 
increase.  “ The  object  of  legislation  and  of  government,” 
says  Mr.  Asquith,  “is  not  to  place  parties  in  power,  is 
not  to  carry  on  an  interminable  wrangle  or  a political 
controversy,  but  is,  as  far  as  may  be,  to  raise  the  average 
condition  of  ordinary  men  and  women — to  bring  within 
their  reach  some  of  those  opportunities,  not  merely  of 
material  comfort,  but  of  intellectual  and  of  social  refine- 
ment, which  are  now  beyond  the  reach  of  most  of  us.” 
The  burning  questions  of  to-day  are  illustrations  of  all  this. 
The  housing  of  the  working  classes,  the  taxation  of  land 
values,  allotments,  temperance  legislation,  the  problem 
of  the  unemployed,  are  agitating  men’s  minds.  What 

^ T.  H.  Green’s  Lectures  on  Political  Obligation^  pp.  128-131. 
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are  these  but  efforts  to  make  the  State  subserve  the 
interests  of  the  many  and  not  of  the  few  ? The  con- 
ception of  the  national  good  is  being  deepened  and 
widened,  and  true  patriotism  lies  in  assisting  its  further 
development  in  idea  and  reality. 

In  the  second  place,  patriotism  implies  some  active 
service  in  the  work  of  the  State.  So  long  as  persons 
are  simply  subjects  for  State  protection  in  respect  of 
person  and  property,  and  have  no  political  rights,  they 
cannot  be  patriots  in  the  best  sense  of  the  term.  For 
patriotism  implies  a high  sense  of  political  duty,  which 
can  only  arise  in  one  who  has  a direct  or  indirect  share  in 
making  law  and  in  directing  policy,  either  by  himself 
being  a member  of  Parliament,  or  by  electing  members. 
This  is  an  argument  for  universal  adult  suffrage.  The 
way  to  make  a man  a true  citizen  is  to  give  him  an 
opportunity  to  take  a part,  however  small,  in  controlling 
the  nation’s  destiny.  The  possession  of  the  franchise 
tends  to  awaken  political  interest.  To  be  in  the  State, 
but  not  of  it,  is  an  unsatisfactory  position  for  a subject. 
Voting  might  even  be  made  compulsory  ; for  the  exercise 
of  a vote  brings  before  every  citizen  his  political  re- 
sponsibility. 

In  the  third  place,  patriotism  involves  the  feeling  of 
attachment  to  one’s  country.  There  is  a natural  love 
which  most  persons  have  for  their  fatherland.  The  State 
is  an  object  of  emotion  as  well  as  of  judgment.  Common 
language,  common  customs,  common  traditions  bind  people 
together  much  in  the  same  way  as  family  life  does.  So 
natural  is  this  feeling  that  patriotism  is  most  commonly 
defined  as  consisting  of  it,  and  nothing  more.  As  emotion 
influences  conduct  more  than  reason,  the  importance  of 
patriotic  feeling  is  evident.  But  it  has  to  be  controlled 
by  the  reason.  The  trenchant  criticism  of  patriotism 
made  by  various  writers  applies  only  to  the  abuse  of  this 
feeling.  It  is  liable  to  warp  the  judgment.  Passion 
makes  men  mistake  their  interests  for  their  rights.  It 
even , blinds  them  to  their  true  interests.  But  the 
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enlightened  patriot  can  see  when  his  country  is  in  the 
wrong.  And  that  fact  need  not  diminish  his  love  for 
her ; it  should  only  make  him  more  anxious  to  put  her 
in  the  right. 

Patriotism  is  then  a rational  principle  of  conduct 
“touched  with  emotion.”  The  State  is  the  field  and 
sphere  of  good  life  for  each  one.  Even  one’s  duty  to 
humanity  is  chiefly  possible  through  and  by  the  State. 
“ It  receives  its  form  from  our  social  ideas,  and  has  to  be 
adjusted  to  the  demands  of  citizenship.  Humanity  does 
not  exist  as  a whole  in  the  same  real  way  that  the 
community  does.”^  There  is  too  much  loose  talk  of 
humanitarianism.  The  supreme  end  of  conduct  is  doubt- 
less the  welfare  of  the  whole  human  race,  and  the 
universal  benevolence  which  Christianity  teaches  is  incom- 
patible with  a patriotism  that  would  benefit  one’s  country 
at  the  expense  of  general  benevolence.  But  the  doctrine 
of  being  a “ citizen  of  the  world,”  and  of  paying  no  more 
regard  to  one’s  own  community  than  to  every  other,  can- 
not be  accepted.  It  is  not  only  opposed  to  the  natural 
feelings  of  mankind  ; in  practice  it  would  be  unworkable. 
There  is  a natural  order  in  the  development  of  one’s 
duties.  “No  cold  relation  is  a zealous  citizen.”  Nor  is 
a cold  citizen  a zealous  cosmopolitan.  The  friend  of  all  is 
apt  to  become  the  friend  of  none.  The  friend  of  every 
country  is  generally  the  enemy  of  his  own.  “ Do  the 
duty  that  liest  nearest  to  hand  ” is  Mazzini’s  wise  precept. 
The  daughter  who  forsakes  her  infirm  parents  to 
become  a district  nurse  is  not  likely  to  prove  a good  one. 
Our  immediate  duties  are  to  those  around  us,  and  by 
doing  them  we  best  promote  general  happiness.  Doubt- 
less there  are  exceptions.  Some  persons  are  so  constituted 
that  they  prefer  distant  duties  or  none.  They  are 
born  cosmopolitans.  They  have  the  true  missionary  spirit. 
But  it  is  otherwise  with  the  average  man,  for  whom 
practical  rules  are  chiefly  made.  He  ought  to  work  for 
the  national  welfare,  not  of  course  forgetting  the  welfare 

1 As'pects  of  the  Social  Prohlem,  by  B.  Bosanquet  and  others,  p.  9. 
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of  the  entire  race,  but  hoping  to  advance  the  latter  through 
national  example.  In  doing  so  the  average  British 
citizen  will  derive  a training  in  duties  to  humanity.  For 
the  British  Empire  embraces  the  most  diverse  races, 
religions,  ideas,  characters,  customs,  and  civilisations.  The 
harvest  is  plentiful,  and  the  labourers  should  not  be  few. 

The  love  of  one’s  country  need  not  lead  to  wanton 
injury  to  other  nations.  The  evils  of  war  are  so  great 
that  the  enlightened  patriot  will  be  slow  to  allow  his  State 
to  enter  into  one.  But  sometimes  they  are  necessary  in  a 
righteous  cause.  Thus  defensive  wars  are  justifiable.  But 
what  exactly  a defensive  war  is  depends  upon  circum- 
stances. It  may  take  the  apparent  form  of  an  aggressive 
one.  Sometimes  it  will  be  dangerous  for  a nation  to  wait 
until  it  is  attacked.  The  first  blow  may  give  the  enemy 
such  an  advantage  as  cannot  be  recovered.  Imminent 
national  danger  must  be  regarded  as  a valid  ground  for 
war.  Thus  Great  Britain  joined  Spain  and  Portugal  in 
their  war  against  Napoleon  from  1808  to  1814,  on  the 
ground  that  he  was  seeking  to  ruin  her  by  shutting  out 
her  commerce  from  every  country  in  Europe.  This  was 
a case  of  what  is  called  Intervention ; and  it  is  morally 
justifiable  when  the  danger  to  the  intervening  State  is 
pressing  and  not  remote.  But  intervention  for  other 
reasons  in  the  internal  affairs  of  another  State,  or  in 
disputes  between  other  States,  is  generally  inadvisable. 
It  is  true  that  by  the  technical  rules  of  International 
Law  intervention  is  permissible  on  other  grounds, — for 
example,  to  prevent  illegal  acts  by  other  States,  or  to 
exercise  a right  of  interference  given  by  treaty.  But  a 
wise  government  will  be  slow  to  act  upon  the  first  of  these 
grounds.  To  undertake  the  duty  of  international  police 
is  not  always  advantageous  to  the  welfare  of  one’s  country. 
Intervention  on  the  second  ground  is  generally  condemned 
by  morality,  more  particularly  when  the  interference  is  in 
the  internal  affairs  of  another  State.  Sometimes,  however, 
intervention  is  necessary  solely  on  the  ground  of  stopping 
proceedings  which  are  morally  repugnant.  Thus  Great 
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Britain,  France,  and  Russia  intervened  in  1827  to  stop 
the  ghastly  war  between  Turkey  and  the  revolted  Greeks. 
Morality  justifies  such  intervention  when  it  seems  the 
only  way  of  ending  long- continued  atrocities. 

There  are,  then,  degrees  of  defensive  warfare,  which 
shade  off  into  aggressive  warfare  on  the  ground  of 
humanity.  When  it  is  no  longer  a case  of  self-defence 
against  actual  or  threatened  danger,  the  chance  of  a 
successful  and  beneficial  result  to  a greater  number  of 
human  beings  than  before  seems  the  sole  criterion  of  the 
righteousness  of  a war.  Success  justifies  the  action.  The 
chances  of  such  success  must  be  differently  estimated  in 
different  circumstances.  They  are  greater  in  the  case  of 
conflicts  with  uncivilised  or  barbarous  peoples  than  in 
wars  between  Great  Powers.  In  the  former  case  war 
may  lead  to  the  establishment  of  civilised  government 
benefiting  the  natives  themselves.  British  rule  has  been 
of  advantage  to  Egypt  and  India.  Again,  intervention 
by  the  Great  Powers — Great  Britain,  France,  Russia, 
Germany,  Italy,  Austria,  and  the  United  States  of 
America — in  national  or  international  affairs,  is  much 
more  likely  to  be  beneficial  than  when  undertaken  by 
a temporary  alliance  of  ordinary  States.  The  latter 
may  end  in  disagreement,  or  even  in  war,  between  the 
allies.  Finally,  intervention  in  the  internal  affairs  of  a 
civilised  State  requires  the  strongest  reasons. 

Before  any  war  is  begun  a patriotic  citizen  must  try 
to  arrive  at  an  impartial  judgment  of  the  questions  in 
dispute.  He  ought  to  put  himself  in  the  opponent’s 
place,  to  see  whether  more  can  be  said  for  the  other  side. 
He  ought  to  question  his  own  principles  of  right  and 
wrong,  if  the  other  party  holds  different  ones.  An  effort 
at  mutual  understanding  may  sometimes  avert  strife. 
“If  we  school  ourselves  to  seek  no  more  than  is  our  due 
in  any  dispute,  and  to  take  pains  to  ascertain  what  this  is, 
we  shall  be  practically  more  willing  to  submit  our  claims 
to  arbitration  ; and  further,  if  a keen  interest  in  inter- 
national justice  spreads  through  civilised  nations,  con- 
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fidence  in  arbitrators  will  tend  to  increase.”  ^ If  the  citizen 
comes  to  the  conclusion  that  his  country  is  in  the  right, 
his  duty  is  plain.  He  need  not  necessarily  become  a 
soldier ; for  in  our  nation  there  will  always  be  plenty  of 
volunteers.  But  he  ought  to  do  all  he  can  to  make  the 
warfare  the  high  road  to  civilisation.  He  may  subscribe 
money  for  the  relief  of  the  sick  and  wounded  of  both 
sides  ; protest,  if  necessary,  against  the  infliction  of  need- 
less suffering ; and  help  in  every  way  opportunity  affords 
him  to  bring  the  war  to  a quick  and  successful  issue. 

But  what  is  he  to  do,  if  he  thinks  that  his  country  is 
in  the  wrong  ? Obviously,  he  must  use  every  means  in 
his  power  to  prevent  strife.  He  must  throw  all  his 
influence  on  the  side  of  peace,  utilising  to  that  end  the 
pulpit,  the  press,  and  the  public  platform.  How  far  one 
should  go  in  such  opposition  is  a matter  of  circumstances. 
Each  case  must  be  decided  on  its  own  merits.  Ordinary 
prudence  will  suggest  limits  beyond  which  it  is  inadvisable 
to  go.  If  the  nation  is  so  carried  away  by  passion  that 
it  cannot  listen  to  the  voice  of  reason,  protest  becomes 
futile.  It  may  only  harm  the  citizen  who  makes  the 
protest.  This  is  especially  the  case  when  war  has  actually 
begun.  Cobden  gives  some  sensible  advice  on  the  subject. 
“ From  the  moment  the  first  shot  is  fired,  or  the  first 
blow  is  struck  in  a dispute,  then  farewell  to  all  reason 
and  argument ; you  might  as  well  reason  with  mad  dogs 
as  with  men  when  they  have  begun  to  spill  each  other’s 
blood  in  mortal  combat.  I was  so  convinced  of  the  fact 
during  the  Crimean  War,  I was  so  convinced  of  the  utter 
uselessness  of  raising  one’s  voice  in  opposition  to  war 
when  it  has  once  begun,  that  I made  up  my  mind  that  so 
long  as  I was  in  political  life,  should  a war  again  break  out 
between  England  and  a Great  Power,  I would  never  open 
my  mouth  upon  the  subject  from  the  time  the  first  gun 
was  fired  until  the  peace  was  made.”^  This  is  sound 
common  sense,  which  is  supported  by  another  considera- 

1 H.  Sidgwick’s  Practical  Ethics^  p.  208. 

2 Morley’s  Life^  vol.  ii.,  p.  159. 
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tion.  In  these  days  of  a world-wide  press  the  news  about 
the  efforts  of  a party  to  stop  a war  may  reach  the  enemies’ 
ears,  and  only  tend  to  prolong  a hopeless  struggle.  It 
were  better  that  an  unjust  war  should  be  quickly  brought 
to  an  end  than  indefinitely  prolonged.  But  in  aggressive 
wars  against  uncivilised  races  this  consideration  is  not  so 
strong ; for  news  is  not  so  liable  to  reach  them.  General 
considerations,  however,  cannot  here  afford  much  guidance. 
The  extent  and  the  manner  of  protest  must  be  so  differently 
determined  in  different  circumstances. 

One  question  remains.  Is  a citizen  ever  justified  in 
renouncing  his  fatherland  ? It  would  be  rash  to  say  that 
he  is  never  so  justified.  British  law  allows  voluntary 
expatriation.  But  morality  condemns  it  unless  the 
highest  motives  prompt  to  such  action.  A British  subject 
who  becomes  a naturalised  American  in  order  to  acquire 
wealth  does  not  display  a lofty  character.  But  the 
necessity  of  earning  a living  may  sometimes  justify  a man 
leaving  his  country  when  it  does  not  secure  its  members 
subsistence.  It  would,  however,  be  wrong  to  leave  one’s 
country  at  a crisis  when  it  may  have  need  of  one,  or  to 
escape  one’s  liabilities.  It  is  more  difficult  to  decide 
whether  a British  citizen  is  justified  in  renouncing  his 
citizenship,  if  he  conscientiously  thinks  that  his  country 
is  becoming  the  enemy  of  mankind  and  civilisation.  But 
the  question  is  of  more  theoretical  than  practical  import- 
ance. Even  if  he  thinks  that  the  British  nation  is  taking 
the  wrong  side,  he  ought  to  remember  that  in  the  present 
state  of  international  affairs  any  nation  in  which  loyalty 
is  not  triumphant  cannot  stand.  The  British  downfall 
would  not  hasten  the  millennium.  It  might  only  lead  to 
a worse  state  of  matters.  Besides,  the  least  a citizen  can 
do  is  to  endeavour  to  rectify  national  policy.  Even  if  he 
fails  in  his  attempt,  he  ought  to  pause  well  before  he 
leaves  the  fatherland.  He  is  not  only  bound  to  it  by 
natural  ties  of  affection ; he  can  surely  make  it  the 
instrument  of  his  universal  philanthropy.  Aberrations 
of  policy  there  may  be  from  time  to  time.  But  the 
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British  nation  has  as  a rule  advanced  in  the  line  of  freedom, 
progress,  and  peace.  A natural  inheritance  so  rich  is  not 
to  be  lightly  cast  away.  The  greatest  fanatic  cannot  see 
in  Britain  the  enemy  of  the  human  race.  Cosmopolitanism 
divorced  from  patriotism  ends  in  fanaticism.  “ Better 
for  the  citizen  himself,  better  for  mankind,  to  resolutely 
use  the  nation  with  all  its  imperfections  than  to  decline 
upon  the  alternative, — the  alternative  of  first  feeding  our 
cosmopolitan  conscience  upon  the  words  of  preacher, 
novelist,  poet,  orator,  political  reformer,  and  then,  when 
it  comes  to  action,  saving  ourselves  from  impotence  only 
by  recourse  to  the  difficult,  distant,  limited  ways  (glorious 
as  they  are  to  those  who  walk  in  them)  of  private 
missionary  or  other  civilising  work.”  ^ 

1 Professor  MacCuiin  in  an  article  in  the  International  Journal  of  Ethics, 
January  1899,  vol.  ix.,  p.  167. 
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CHAPTER  IX 


OBEDIENCE  TO  LAW 

Morality  imposes  a general  duty  upon  the  citizen  to 
obey  the  law.  This  is  one  of  the  highest  civic  duties  ; 
for  upon  it  rests  the  maintenance  of  social  order.  Even 
although  a citizen  deems  a law  bad,  he  ought  as  a rule  to 
conform  to  it.  The  reason  is  not  far  to  seek.  Anarchy 
would  result  if  every  one  were  morally  free  to  obey 
or  disobey  law  according  as  he  thought  it  right  or  wrong. 
Besides,  the  law  is  not  something  irrational  and  foreign 
to  the  citizen.  It  is  the  expression  of  the  general  will  of 
the  community  as  determined  by  the  social  conscience 
and  the  social  mind.  In  this  we  all  share ; and,  in  any 
conflict  between  the  views  of  an  individual  and  those  of 
the  community  to  which  he  belongs,  the  onus  of  proof 
must  always  lie  upon  the  individual  to  show  that  he  is 
right.  The  presumption  is  in  favour  of  the  collective 
mind.  Hence  any  language  which  encourages  an  in- 
dividual to  break  laws  for  conscience’  sake  is  apt  to  be 
dangerously  revolutionary.  This  is  especially  true  in  the 
British  democracy.  If  the  vox  ])opuli  is  not  the  vox  Dei, 
as  regards  intellectual  truth,  it  comes  pretty  near  to  it  as 
regards  matters  of  practical  expediency  The  people  for 
whom  the  laws  exist  are  the  best  judges  of  their  value, 
and  must  therefore  have  the  decisive  voice  in  their 
making.  Any  individual  who  criticises  a law  must  be 
prepared  to  convince  them  that  it  is  bad.  The  moral 
critic  of  our  institutions  and  laws  would  do  well  to 
remember  that  many  of  them  have  been  slowly  developed 

to  meet  growing  needs,  and  that  modern  statutes  are 
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frequently  based  on  elaborate  reports  of  parliamentary 
committees  which  have  thoroughly  examined  the  partic- 
ular matters  of  the  proposed  legislation.  The  history  of 
law  reveals  sound  reasons  for  many  apparent  legal 
absurdities.  Nothing  is  more  futile  or  more  dangerous 
than  an  a 'priori  criticism  of  living  institutions. 

But  no  State  is  perfect,  nor  is  any  system  of  law 
perfect.  Cases  must  arise  in  which  a citizen  cannot  get 
his  wrongs  redressed,  or  what  he  conceives  his  rights 
enforced.  The  laws  may  either  abet  the  wrong  or  be 
otherwise  imperfect.  Even  in  a democracy  there  may  be 
gross  misgovernment  and  flagrant  violation  of  established 
constitutional  rules.  It  is  unlikely  that  in  the  British 
democracy  any  statesman  would  violate  constitutional 
law  in  the  strict  sense  of  the  term.  For  constitutional 
law  consists  of  rules  relating  to  the  exercise  and  distribu- 
tion of  the  sovereign’s  power  which  are  enforced  by  the 
laiv  courts.  Any  one  who  breaks  such  a law  is  liable  to 
answer  for  it  civilly  or  criminally.  The  remedy  lies  in 
the  law  courts.  But  there  is  a number  of  conventional 
rules  of  the  constitution  which  are  more  or  less  habitually 
acted  upon  in  practice,  but  are  not  legally  enforceable. 
Doubtless,  as  Professor  Dicey  ^ has  pointed  out,  the  more 
important  of  these  rules,  or  some  of  the  more  important, 
must  be  regarded  as  indirectly  enforceable  by  law.  A 
breach  of  them  would  ultimately  lead  to  a breach  of  law. 
Thus  it  is  a convention  of  the  constitution  that  the 
Ministry  should  retire  when  they  have  lost  the  confldence 
of  the  House  of  Commons.  But  it  is  not  a law  of  the 
constitution.  If,  however,  they  did  not  do  so,  the 
majority  in  opposition  could,  by  refusing  to  pass  certain 
Annual  Acts,  drive  such  Ministers  into  a course  of  illegal 
action  which  would  land  them  before  the  law  courts.  If 
the  Annual  Army  Act  were  not  passed,  it  would  become 
illegal  to  keep  a standing  army.  If  the  Annual  Appro- 
priation Act  were  not  passed,  it  would  be  illegal  to  spend 
the  money  annually  voted  by  Parliament  for  the  exigencies 

^ Law  of  the  Constitution, 
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of  State,  and  Ministers  would  be  driven  to  raise  and  spend 
money  without  lawful  authority.  The  law  courts  would 
not  support  them  in  such  illegal  action.  The  independ- 
ence of  our  judges  has  always  been  a notable  feature  in 
British  history. 

But  there  are  many  established  conventions  which  may 
be  broken  with  only  a remote  chance  of  an  ultimate  breach 
of  law.  “ Taxation  must  be  based  on  representation.” 
This  is  a fundamental  custom  of  the  constitution.  Yet 
if  the  opponents  of  the  Education  Act  of  1902  are  right 
in  their  contention,  it  was  violated  by  that  Act.  Again, 
nothing  is  so  well  established  as  the  principle  that  judges 
cannot  dispute  the  validity  of  a statute.  Once  in  power, 
a government  with  a compact  majority  may  not  only  pass 
Acts  for  which  they  have  received  no  mandate  from  the 
country,  but  also  Acts  in  defiance  of  the  wishes  of  the 
majority  of  the  electors.  Once  a Parliament  is  elected, 
popular  control  is  to  a large  measure  gone.  There  is  no 
absolute  guarantee  that  wrong  will  not  be  done,  that  class 
interests  will  not  be  placed  above  those  of  the  community, 
and  that  oppression  may  not  be  made  lawful.  And 
similar  considerations  are  applicable  when  we  pass  to 
consider  the  executive  functions  of  government.  Keeping 
well  within  the  established  law,  a government  can  embark 
on  the  most  disastrous  foreign  policy,  the  only  check  to 
which  is  enlightened  public  opinion.  “No  doubt  the 
voter  can  in  theory  punish  his  government  when  their 
term  of  power  is  at  an  end,  but  by  that  time  they  may 
have  succeeded  in  raising  a new  issue,  and  if  the  old 
matter  is  not  wholly  forgotten  it  is  subordinated,  it  may 
be  to  some  cry  of  patriotism — it  may  be  to  some  more 
absorbing  class  or  sectarian  interest.”  ^ 

At  any  moment,  therefore,  a British  citizen  may  find 
established  law  in  conflict  with  his  conscience.  What 
ought  he  to  do  ? In  any  case  he  must  consider  whether 
obedience  would  not  be  a less  evil  than  a violation  of  law. 
The  welfare  of  society  depends  so  much  on  the  mainten- 

^ L.  T.  Hobhouse,  Democracy  and  Beactiony  p.  182. 
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ance  of  an  established  system  of  law,  however  imperfect 
it  may  be,  that  only  the  strongest  reasons  can  justify 
actual  disobedience.  But  the  fuller  consideration  of  this 
problem  in  political  casuistry  requires  a distinction  to  be 
drawn  between  two  different  kinds  of  cases.  The  law 
may  be  bad  in  the  sense  that  the  individual  citizen  merely 
disapproves  of  it.  He  thinks  that  it  is  not  for  the 
common  good.  He  may,  for  instance,  regard  it  as  an 
example  of  class  legislation.  On  the  other  hand,  the  law 
may  actually  command  him  to  do  what  he  believes  to  be 
morally  wrong,  or  forbid  him  to  do  what  he  believes  to 
be  morally  right.  No  hard-and-fast  line  can  be  drawn 
between  the  two  cases.  But  they  are  broadly  distin- 
guishable. 

The  mere  fact  that  the  individual  citizen  does  not 
approve  of  a law  is  no  reason  why  he  should  disobey  it. 
I may  consider  a compulsory  eight  hours’  day  for  work- 
men a most  unwise  measure.  But  if  it  were  law  I ought 
to  obey  it,  unless  my  conscience  told  me  that  I ought  to 
employ  my  workmen  for  a longer  daily  period.  The 
Workmen’s  Compensation  Act  of  1906  seems  to  many 
people  to  lay  a burden  “grievous  to  be  borne” 
upon  the  poor  householder.  But  this  is  no  reason  for 
evading  it,  more  particularly  when  so  much  can  be  said  in 
its  favour.  The  remedy  in  all  cases  of  this  description  is 
plain.  If  the  citizen  is  really  persuaded  of  the  unwisdom 
of  any  law,  it  is  his  bounden  duty  to  use  all  the  means 
which  the  constitution  affords  to  have  it  altered.  And 
there  are  ample  means  at  one’s  disposal.  There  are  the 
press,  the  pulpit,  the  public  platform,  not  to  mention 
the  franchise  and  private  persuasion  of  friends.  The  sole 
right  of  a minority,  it  has  been  shrewdly  remarked,  is  to 
transform  itself  into  a majority. 

It  is  the  second  kind  of  case  that  raises  the  most 
serious  difficulty.  No  doubt  the  primary  duty  in  conflicts 
between  law  and  the  individual  conscience  is  to  endeavour 
to  change  the  law  by  all  constitutional  means.  But  what 
if  this  fails  ? Social  order  is  fundamental ; while,  on  the 


84 


THE  CITIZEN  AND  HIS  DUTIES 


other  hand,  conscience  is  the  spring  of  all  moral  progress. 
Yet  civic  obligation  must  ultimately  be  based  on  the 
fundamental  moral  obligation  that  we  ought  to  obey  our 
conscience.  This  is  the  highest  law  of  conduct.  But  our 
conscience  must  be  an  enlightened  one.  Before  a citizen 
can  venture  to  disobey  a law  from  conscience’  sake,  he 
ought  scrupulously  to  examine  his  motives  in  order  to 
see  whether  he  may  not,  after  all,  be  biassed,  more  or  less 
unconsciously,  by  personal  interest  or  class  prejudice. 
He  ought  also  to  investigate  the  reasons  of  the  law.  Nor 
must  he  forget  to  ascertain  what  the  law  actually  is. 
This  last  precept  seems  too  obvious  for  mention.  Yet  how 
often  is  it  forgotten  ? Men  are  only  too  ready  to  criticise 
what  they  have  never  studied.  Hegel  lays  down  the 
practical  maxim,  that  the  social  conscience  must  be  pre- 
ferred to  the  individual  one.  Yet  reform  can  only  come 
from  the  latter.  But  the  two  requisites  of  an  enlightened 
conscience  must  be  present.  The  motive  must  be  pure 
and  the  judgment  sound.  Both  are  necessary.  Intellec- 
tual enlightenment  is  as  necessary  as  purity  of  motive. 
Intellectual  error  leads  to  fanaticism ; for  a fanatic  is  a 
person  who  conscientiously  acts  up  to  convictions  which 
are  opposed  to  common  sense.  It  is  difficult  to  say  which 
can  do  more  harm — a soft  heart  or  a stupid  head. 

This  process  of  enlightenment  will,  at  all  events, 
remove  some  of  the  conflicts  between  law  and  conscience. 
But  it  is  rash  to  deny  that  even  the  most  enlightened 
conscience  may  at  some  time  or  other  compel  one  to  dis- 
obey the  law.  Thei’e  may  be  a clear  and  irresistible  moral 
conviction  to  do  so.  Here  two  courses  are  open  to  the 
zealous  citizen,  namely,  passive  or  active  resistance.  He 
may  simply  disobey  the  law  in  order  to  satisfy  his  own 
conscience,  and  pay  the  penalties  of  disobedience.  But 
morality  seems  to  require  that  there  should  be  no  osten- 
tatious display  of  martyrdom.  For  that  is  apt  to  defeat 
its  own  end,  and  is  needlessly  irritating  to  the  supporters 
of  the  law.  Besides,  the  passive  resister  must  remember 
that  he  is  taking  a heavy  responsibility  upon  himself  in 
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setting  an  example  of  disobedience.  He  is  weakening  the 
general  respect  for  law,  with  the  result  that,  when  a good 
law  is  substituted,  men  may  have  lost  the  capacity  of 
obeying  or  enforcing  it.  The  least  he  can  do  is  to  make 
his  self-sacrifice  as  unobtrusive  as  possible.  He  owes  this 
to  the  State.  He  ought  to  remember  that  a bad  example 
is  more  easily  copied  than  a good  one.  The  passive 
resistance  of  Nonconformists  in  the  present  day  was 
followed  by  a threat  of  similar  resistance  on  the  part  of 
Churchmen  during  the  discussion  of  the  recent  Education 
Bill.  To  justify  passive  resistance,  the  law  disobeyed 
must  be  wholly  or  mostly  bad.  It  it  be  partly  good  and 
partly  bad,  and  if  the  good  cannot  be  separated  from  the 
bad,  there  is  a presumption  against  passive  resistance. 
To  refuse  to  pay  rates,  simply  because  they  go  in  part  to 
support  one  denominational  form  of  religion,  which  is  in 
its  fundamentals  the  same  as  that  of  the  passive  resisters, 
does  not  seem  quite  a satisfactory  ground  for  setting 
a contagious  example  of  disobedience.  The  time  spent  in 
making  futile  protests  in  the  law  courts  might  perhaps 
be  better  devoted  to  additional  active  propagandism 
outside.  But,  on  the  other  hand,  passive  resistance  may 
in  certain  circumstances,  and  possibly  in  the  case  in 
question,  be  a peculiarly  effective  form  of  political  agita- 
tion. For  it  does  tend  to  keep  before  the  minds  of  the 
electors  a real  or  supposed  grievance,  and  prevents  it  from 
being  obscured  by  the  raising  of  fresh  questions.  The 
importunate  widow  in  the  Gospel  story  was  successful  in 
the  end,  even  though  the  judge  was  unjust.  But  the 
probable  good  effects  of  passive  resistance  in  this  direction 
have  in  each  case  to  be  carefully  weighed  against  its 
certain  bad  effect  in  diminishing  the  habit  of  obedience  to 
law.  The  question  must  also  be  considered,  whether  the 
law  is  exceptional  or  not,  that  is,  whether  it  is  or  is  not 
a presage  of  future  tyranny.  If  it  be  exceptional,  it  is 
better  perhaps  to  obey ; though  even  here  passive  resist- 
ance may  deter  the  government  from  future  legislation 
of  the  kind.  Even  the  most  despotic  government  must 
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ultimately  rest  on  public  opinion,  which  sets  limits  to  its 
powers. 

The  last  question  raises  the  problem  of  active  resist- 
ance. If  the  bad  law  is  the  beginning  of  a series  of 
oppressive  measures,  passive  resistance  may  not  avail  much. 
Has  the  citizen,  then,  a right  to  combine  with  others 
actively  to  resist  the  enforcement  of  law  ? There  cannot, 
of  course,  be  a legal  right  of  rebellion.  But  there  may  be 
a moral  right,  and  even  a moral  duty,  to  rebel.  This  has 
been  denied.  It  is  argued  that  in  a country  like  ours, 
where  popular  government  prevails,  rebellion  must  be 
immoral.  It  must  be  immoral  because  part  of  the  com- 
munity have  no  right  to  dispute  the  rule  of  the  majority, 
who  represent  the  nation.  The  argument  fails.  Laws 
passed  by  the  majority  of  citizens  may  be  presumed  in 
most  cases  to  be  more  conducive  to  the  national  welfare 
than  those  supported  by  the  minority.  But  this  assumption 
does  not  always  hold  good.  There  may  not  be  much 
difference  in  the  numerical  size  of  the  parties.  Indeed, 
there  may  be  a majority  in  Parliament  misrepresenting 
the  majority  outside.  Suppose  a government  with  this 
majority  prolonged  the  life  of  Parliament  by  passing  an 
Act  to  the  effect  that  it  was  never  to  be  dissolved,  and 
then  proceeded  to  enact  a set  of  oppressive  measures.  All 
this  would  be  legal,  and  yet  against  the  will  of  the  nation. 
In  such  a case  rebellion  would  be  the  only  remedy. 
Again,  the  minority  may  be  more  enlightened  than  the 
majority,  or  the  harm  done  to  them  may  outweigh  the 
national  gain.  The  majority  may  be  mistaken  as  to  what 
their  own  ti'ue  interests  are,  and  active  resistance  by  the 
minority  may  become  a moral  duty. 

The  French  Declaration  of  1783  asserted  that  resistance 
to  oppression  was  a consequence  of  the  other  rights  of  man. 
“ When  the  government  violates  the  rights  of  the  people, 
insurrection  is  for  the  people,  and  for  every  portion  of  the 
people,  the  most  sacred  of  rights  and  most  indispensable 
of  duties.”  ^ The  trouble  is  to  ascertain  what  the  rights 

1 Art.  35. 
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of  the  people  are.  People  have  a right  to  be  well 
governed,  and  if  they  are  badly  governed  they  may  have 
a right  of  insurrection.  It  all  depends  upon  the  degree 
of  badness.  Three  questions  must  be  answered. 

1.  Have  all  constitutional  and  peaceable  methods 
of  reform  been  tried  ? These  are  almost  inexhaustible  in 
the  British  democracy.  But  the  government  might,  as 
in  the  case  supposed  above,  render  them  impossible. 

2.  Do  the  necessary  evils  of  insurrection  outweigh  the 
evils  of  submission  ? Submission  need  not  be  cowardly. 
“ It  has  been  nobly  said  that  timidity  with  regard  to  the 
well-being  of  one’s  country  is  heroic  virtue.”^ 

3.  Is  there  a reasonable  prospect  of  success  ? Is  there 
a prospect  of  substituting  a really  better  government  or 
constitution  which  will  endure  ? 

In  a democracy  an  insurrection  is  much  more  likely  to 
be  disastrous  than  in  a despotic  monarchy  or  oligarchy. 
For  in  the  former  case  the  government  is  much  more 
likely  to  be  better  supported.  But  even  here  a minority 
determined  to  resist  may  frighten  the  majority  into  a 
compromise.  So  it  is  not  always  true  to  say  that  a 
rebellion  against  a democratic  government  must  neces- 
sarily be  futile,  because  might  is  on  the  side  of  the  majority. 
Might  would  be  on  the  side  of  the  minority,  if  it  consisted 
of  the  regular  army.  But  on  the  whole  a rebellion  in  the 
British  democracy  would  tend  to  be  futile.  The  interest 
of  citizens  in  the  maintenance  of  order  is  too  great  to  allow 
of  many  of  them  joining  the  insurgents.  Besides,  that 
democracy  itself  is  too  unstable  to  persist  in  a course  of 
continued  oppression,  and  so  occasions  for  this  last  counsel 
of  despair  are  not  likely  to  arise.  But  no  constitution 
can  give  a complete  security  against  rebellion.  “ Such  a 
security,  if  attained,  must  rest  on  a moral  rather  than  a 
political  basis  ; it  must  be  maintained  by  the  moderation 
and  justice,  the  comprehensive  sympathies  and  enlightened 
public  spirit,  of  the  better  citizens,  keeping  within  bounds 
the  fanaticism  of  sects,  the  cupidities  of  classes,  and  the 
1 MacCunn’s  Ethics  of  Citizenship,  p.  127. 
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violence  of  victorious  partisanship  ; it  cannot  be  found  in 
any  indisputable  right  of  a numerical  majority  of  persons 
inhabiting  any  part  of  the  earth’s  surface,  to  be  obeyed 
by  the  minority  who  live  within  the  same  district.”^ 
Public  morality  is  the  only  sure  preventive,  and  to  the 
consideration  of  it  we  pass  in  the  following  chapter. 

1 H.  Sidgwick’s  Elements  of  Politics^  p.  648. 


CHAPTER  X 


PUBLIC  MORALITY 

By  public  morality  is  here  primarily  meant  tbe  body  of 
rules  which  ought  to  regulate  the  conduct  of  the  State 
in  its  dealings  with  its  own  citizens  and  with  other  States, 
The  State  as  such  has  a corporate  existence  distinct  from 
its  members,  and  is  the  subject  of  public  as  distinct  from 
private  rights  and  duties.  It  is  nothing  apart  from  the 
people  who  compose  it,  but  it  is  the  people  organised  in 
a special  manner  and  for  special  and  political  purposes. 
It  can  hold  property  and  incur  debts  in  such  capacity. 
We  talk  of  the  national  debt,  for  which  the  British  State, 
and  not  the  individual  members  thereof,  is  liable.  In  this 
sense  of  the  term  the  State  has  a narrower  meaning  than 
the  one  in  which  we  have  hitherto  used  it ; for  then  it  was 
taken  as  equivalent  to  all  the  citizens  composing  it.  This 
fictitious  person  acts,  of  course,  only  through  human  agents, 
for  example,  its  executive  and  judicial  officers.  But  when 
so  acting  on  behalf  of  the  State,  such  agents  are  supposed 
to  act  in  a representative  capacity,  not  in  an  individual 
one.  Their  motive  ought  only  to  be  the  national  welfare. 
Human  nature  is,  however,  imperfect,  and  a statesman 
may  act  for  his  own  ends.  But  even  here  his  act  is 
ostensibly  done  for  the  State.  In  considering  public 
morality,  therefore,  one  cannot  entirely  leave  out  of 
account  the  individual  morality  of  the  human  agents  by 
whom  State  action  must  be  carried  on.  And  in  the 
British  democracy  public  morality  must  be  further  ex- 
tended to  include  the  actions  of  any  one  which  influence 
or  control  the  government.  This  does  not  necessarily 
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confine  us  to  electors.  For  the  press,  the  pulpit,  and 
the  public  platform  are  practically  open  to  all,  and  do 
influence  governmental  action.  “The  newspaper  and 
the  public  meeting  and  the  petition  are  real  factors  in 
a modern  constitution.  It  is  easy  enough  to  see  the 
defects  of  each  of  these  organs  of  public  opinion,  easy 
enough  to  throw  ridicule  upon  them.  But  that  is  to 
miss  their  true  significance.  The  newspaper  ought  to 
represent  the  power  of  intellect  applied  to  practical 
matters ; it  is  too  apt  to  represent  largely  the  power  of 
money, — not  merely  the  capital  that  is  needed  to  float  it, 
but  the  money  that  comes  in  through  advertisements.”  ^ 
A moneyed  press  is  a source  of  national  danger,  unless 
controlled  by  a proper  sense  of  responsibility. 

Taking  public  morality  in  the  primary  sense  as  the 
rules  which  ought  to  control  State  action,  can  we  say 
that  they  are  the  same  as  ought  to  control  individual 
action  ? Two  opposite  answers  have  been  given,  both 
exhibiting  extreme  views.  One  is  the  doctrine  known  as 
Machiavellianism.  “A  good  result,”  it  is  said,  “excuses 
any  violence.”  The  only  end  in  politics  is  the  good  of 
the  State,  and  it  justifies  any  action,  however  immoral, 
on  the  part  of  a public  man.  “ The  subjects  of  private 
morals,  that  is  to  say,  individuals,  differs  from  the 
subjects  of  public  morals,  that  is  to  say,  nations,  so 
widely  that  hardly  a single  proposition  applicable  to  the 
one  can  be  properly  applied  to  the  others.  In  the  next 
place,  of  the  classes  of  obligations  which  constitutes 
private  morals,  only  one,  namely,  justice,  has  a place  in 
public  morals  at  all ; and  the  sort  of  justice  which  finds 
its  place  in  public  morals  is  totally  different  from  the 
justice  which  relates  to  individuals.”^  The  other  doctrine 
asserts  no  less  vigorously  that  the  rules  of  public  and 
individual  morality  are  identical.  It  is  argued  that  there 

1 Prof.  D.  G.  Eitcliie  on  “ The  Eights  of  Minorities,”  in  the  International 
Journal  of  Ethics^  January  1891,  pp.  135,  136. 

2 Lord  Lytton’s  Eectorial  Address  at  Glasgow  University,  9th  November 
1888,  reported  in  the  Times  of  10th  November  1888, 
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is  “ no  distinction  in  principle  capable  of  any  logical  justifi- 
cation between  individual  and  national  ethics.  The  State 
is  an  association  of  human  beings — with  the  exception  of 
the  great  world  churches,  the  greatest  of  all  associations. 
It  has  no  mystic  sanctity  or  authority  rendering  it  superior 
to  morality,  or  emancipating  it  from  the  law  by  which 
transgression  brings  its  own  retribution  in  the  lowering 
of  character.  It  is  an  association  which  has  its  own 
special  constitution  and  circumstances  ; and  in  the  concrete 
its  duties  and  rights,  like  the  duties  and  rights  of  every 
other  association  and  of  every  individual,  must  be  judged  in 
relation  to  this  constitution  and  to  their  circumstances.”  ^ 
The  truth  seems  to  lie  somewhere  between  these  two 
extreme  views,  but  nearer  the  view  which  insists  on  the 
distinction  between  national  and  private  morality.  It  has 
been  obscured  by  confusing  the  individual  conduct  of  the 
agents  of  a State  with  the  conduct  of  the  State  itself. 
“ Pretending  to  act  for  the  nation,  the  statesman  or  ruler 
may  prostitute  his  office,  and,  working  for  his  own  ends, 
break  the  laws  of  individual  as  well  as  of  national  morality. 
The  individual,  again,  is  often  called  upon  to  act  for  the 
State,  or  for  some  smaller  social  aggregate ; and  the  code 
of  individual  morality  must  be  widened  to  take  in  this 
national  or  quasi-national  activity.”^  A further  source  of 
confusion  is  the  failure  to  distinguish  between  the  State 
regarded  as  a corporation  and  the  State  as  taken  in  the 
wider  sense  to  include  the  sum  of  its  individual  members. 
Once  these  distinctions  are  drawn,  the  fields  of  public  and 
private  morality  are  seen  to  resemble  two  intersecting 
circles.  They  have  something  in  common,  but  not  every- 
thing. Honesty,  for  instance,  has  no  application  to  the 
dealings  of  the  State  as  such  with  its  own  citizens. 
Everyone  admits  its  right  to  take  the  property  of  its 
subjects,  when  necessary,  for  the  national  welfare.  Taxa- 
tion is  an  example.  Government  requires  money  to  carry 

^ L.  T.  Hobhoiise,  Democracy  and  Reaction,  p.  207. 

2 Professor  W.  E.  Sorley  on  “ The  Morality  of  Nations  ” in  the  International 
Journal  of  Ethics,  July  1892,  p.  434. 
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on  its  business.  Of  course,  it  is  dishonest  for  agents  of 
the  government  so  to  adjust  taxation  as  to  burden  others 
to  save  themselves.  But  this  is  dishonesty  in  the  agents, 
not  in  the  State.  The  only  criterion  of  public  morality 
in  this  connection  is  justice.  There  must  be  an  absence  of 
arbitrary  inequality  in  the  dealings  of  a State  with  its 
own  subjects.  It  ought  to  treat  them  only  in  such  a 
manner  as  to  promote  the  welfare  of  the  whole  com- 
munity. Justice  is  common  to  national  and  private 
morality  alike,  as  it  is  pre-eminently  a social  virtue.  It 
may  even  be  just  for  a State  to  take  the  life  of  its 
citizens. 

Somewhat  similar  considerations  apply  when  we 
consider  the  foreign  policy  of  a State,  that  is,  its  dealings 
with  other  States.  “Think  of  a nation  solely  as  a simple 
unit,  and  we  must  affirm  that,  as  such,  in  its  relations 
with  other  units  of  the  same  kind,  it  is  not  only  entitled, 
but  bound,  to  act  with  greater  seeming  selfishness  than 
would  be  morally  permissible  to  any  single  individual 
in  the  like  relations.  But  look  upon  nations  as  what 
they  really  are  — aggregates  of  citizens  holding  each 
other’s  interests  in  mutual  trust,  and  then  the  moral 
significance  of  what  is  called  national  selfishness  is  wholly 
changed.  It  ceases  to  be  selfishness  in  any  proper  sense 
of  the  word.  It  becomes  patriotism.  And  the  rulers  of 
a nation  who  should  sacrifice  its  interests  to  those  of 
other  nations  would  be  guilty  of  a breach  of  trust, 
whether  the  ruling  power  be  one  or  many,  a despotism  or 
a democracy.  ...  We  can  all  conceive  of  circumstances 
in  which  it  might  be  the  clear  duty  of  an  individual  to 
sacrifice  his  life  for  the  good  of  others.  But  are  there  any 
circumstances  conceivable  in  which  it  would  be  as  clearly 
the  duty  of  a nation  to  extinguish  its  natural  existence 
for  the  benefit  of  other  nations,  or  of  humanity  at  large  ? 
To  answer  this  question  in  the  affirmative  would  be  para- 
doxical.”^ We  can  add  that  it  would  be  wrong  for  the 

1 Lord  Lytton’s  Kectorial  Address  at  Glasgow  University,  9th  November 
1888.  See  Times  of  10th  November  1888. 


PUBLIC  MORALITY 


93 


British  nation  so  to  do.  A nation’s  first  duty  is  to  itself. 
Even  Professor  Sidgwiek,  who  identifies  public  and  private 
morality,  admits  this.  “ It  has  long  been  tacitly  recognised 
that  in  international  relations  the  conditions  are  wanting 
under  which  the  morality  of  passive  submission  and 
resignation,  especially  distinctive  of  Christianity,  is  con- 
ducive to  the  general  well-being.  It  has  been  compre- 
hended by  the  common  sense  of  the  Christian  world  that 
the  precept  to  turn  the  other  cheek,  and  repay  coercion 
and  encroachment  with  spontaneous  further  concessions, 
was  not  given  to  nations  ; and  that  the  meek  who  are  to 
inherit  the  earth  must  be  understood  to  be  meek  in- 
dividuals, protected  by  a vigorous  government  from  the 
disastrous  consequences  to  themselves  that  meekness  in  a 
state  of  anarchy  would  entail.”^  In  the  present  state  of 
international  affairs  a wise  nation  must  be  ready  to  defend 
its  rights.  Hence  Professor  Sorley  says  that  “the  duty 
of  self-preservation  and  self  - development  holds  for  a 
nation  in  a way  in  which  it  does  not  hold  for  an  in- 
dividual, seeing  that  a nation  possesses  an  independ- 
ence and  self-sufficiency  which  are  not  shared  by  the 
individual.”  ^ 

A State  is  so  different  from  an  individual  that  the 
moral  rules  which  apply  to  each  must  differ  likewise.  It 
is  an  artificial  whole,  constituted  of  parts  which  have  an 
independent  existence  of  their  own.  But  such  an  artificial 
person  cannot  murder,  nor  steal,  nor  be  intemperate,  in 
the  ordinary  sense  of  these  terms.  Even  when  we 
conceive  certain  rules  of  morality  as  applying  alike  to 
nations  and  individuals,  their  application  is  very  different 
in  the  two  cases  owing  to  similar  reasons.  A larger 
licence  in  the  matter  of  veracity  is  allowable  to  a State 
than  to  an  individual.  In  war  false  statements  may  fairly 
be  made  to  mislead  the  enemy,  and  spies  may  be  used. 
Even  at  home  there  exists  the  detective  system,  which 
necessarily  implies  deception.  The  duty  of  good  faith 
also  differs  in  its  application  to  nations  and  to  individuals. 

1 H.  Sidgwick’s  Practical  Ethics^  p.  74.  ^ ante^  p.  446. 
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There  is  a period  of  life  within  which  a man  cannot 
contract,  namely,  infancy  and  enfeebling  old  age.  But 
this  is  not  the  case  with  a nation.  But  while  an  individual 
practically  remains  one  and  the  same  during  most  of  his 
life,  a State  may  so  change  in  constitution  and  character 
as  to  stultify  any  treaties  into  which  it  has  entered. 
Material  change  of  circumstances  has  always  been  a 
favourite  excuse  of  a nation  for  not  fulfilling  its  agree- 
ments. How  far  it  is  a moral  excuse  depends  upon 
circumstances.  But  the  limits  are  wider  than  in  a case  of 
a contract  between  individuals.  The  obligation  of  a State 
to  fulfil  its  contracts  must  depend  upon  a reasonable 
expectation  of  reciprocity.  A State  which  is  in  the  habit 
of  breaking  its  agreements  cannot  expect  another  State 
scrupulously  to  perform  compacts  with  it.  “ So  far  as 
the  past  conduct  of  any  foreign  State  shows  that  reciprocal 
fulfilment  of  international  duty — as  commonly  recognised 
— cannot  reasonably  be  expected  from  it,  . . . any  other 
State  that  may  have  to  deal  with  it  must  be  allowed  a 
corresponding  extension  of  the  right  of  self-protection,  in 
the  interest  of  humanity  at  large  no  less  than  in  its  own 
interest.  It  must  be  allowed  to  anticipate  attack  which  it 
has  reasonable  grounds  for  regarding  as  imminent,  to 
meet  wiles  with  wiles  as  well  as  force  with  force,  and  to 
be  circumspect  in  the  fulfilment  of  any  compact  it  may 
make  with  such  a State.”  ^ But  while  a greater  laxity  is 
afforded  by  national  morality  in  the  case  of  the  duty  to 
observe  contracts  than  by  individual  morality,  in  another 
aspect  the  duty  of  good  faith  is  stricter  in  public  than  in 
private  conduct.  A promise  obtained  from  an  individual 
by  force  is  neither  legally  nor  morally  binding. ' But  a 
promise  similarly  so  obtained  from  a nation  seems  binding 
from  the  point  of  view  of  national  prudence.  Otherwise 
the  evils  of  unjust  war  would  be  increased.  If  the  unjust 
and  victorious  nation  could  not  rely  upon  the  promises  of 
its  victim,  it  would  have  to  destroy  it  completely.  From 
a national  and  prudential,  as  well  as  from  a humanitarian, 

^ H.  Sidgwick’s  Practical  Ethics^  p.  81. 
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standpoint,  the  use  of  force  ought  not  necessarily  to  in- 
validate an  international  compact.  But  unduly  oppressive 
contracts  cannot  be  regarded  as  morally  and  permanently 
binding  upon  a nation.  “ International  morality  has  to 
adopt  a somewhat  vague  compromise,  and  to  regard  such 
obligations  as  having  a limited  validity,  but  tending  to 
lose  their  force  through  lapse  of  time,  and  the  change  of 
circumstances  that  lapse  of  time  brings  with  it.”  ^ So  a 
formal  cession  of  territory  wrung  by  unjust  force  ought 
not  to  be  treated  as  permanently  binding,  if  the  inhabitants 
of  it  are  of  the  same  nationality  or  race  as  the  vanquished 
nation,  and  do  not  come  in  time  to  prefer  the  rule  of  the 
victors.  Much  the  same  principle  applies  to  the  acquisi- 
tion of  the  territory  of  an  entire  nation.  Here  something 
may  be  done  by  giving  it  complete  local  government,  as 
is  illustrated  by  the  case  of  the  Transvaal.  From  a 
prudential  point  of  view,  a nation  will  always  pay  its 
debts  in  order  to  maintain  its  own  credit.  But  tributes 
exacted  by  force  need  not  be  regarded  as  permanent 
engagements,  if  circumstances  change,  or  the  war  was 
obviously  unjust.  Here  again  the  statesman  is  called 
upon  to  exercise  the  greatest  prudence ; for  he  must 
avoid  another  disastrous  conflict.  Justice  in  home  affairs, 
and  prudence  or  cool  self-love  in  foreign  affairs,  seem  the 
great  national  virtues. 

The  above  considerations  ought  to  be  in  the  mind  of 
every  citizen  who  plays  his  part  in  public  life,  whether  it 
be  in  an  important  official  position  or  in  the  humble  post 
of  a voter  or  critic.  He  ought  to  beware  of  question- 
begging words,  such  as  confiscation.  State  robbery,  and 
the  like.  The  State  has  a right  to  all  property  and  even 
life  in  the  interests  of  the  national  welfare.  The  sole 
question  in  any  particular  case  of  supposed  encroachment 
upon  alleged  private  rights  is  whether  it  is  advantageous 
for  the  national  welfare  ; and  experience  alone  can  decide 
that  question.  Similar  considerations  apply  to  inter- 
national policy.  War  is  not  organised  murder.  Although 

1 H.  Sidgwick’s  Practical  Ethics,  p.  78. 
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its  evils  are  great,  they  are  gradually  being  mitigated, 
and  opportunities  are  afforded  for  valour  and  self-sacrifice. 
A higher  civilisation  may  be  its  outcome.  Success  in 
this  direction  justifies  war.  It  also  justifies  acquisition 
of  territory. 

We  have  seen  that  the  State  works  through  individiials, 
who  may  also  have  to  act  for  some  small  social  body. 
Such  individuals  are  subject  to  the  rules  of  ordinary 
morality.  They  must  not  make  use  of  their  position  to 
profit  themselves  or  their  friends.  They  ought  to  be 
diligent  in  business,  and  it  is  a pity  that  public  spirit  is 
not  more  common  among  government  employees.  They 
are  too  apt  to  fall  into  routine  and  to  lack  incentive. 
Red  tapeism  is  proverbial.  But  there  are  signs  of 
awakening.  Subordinate  officials  are  beginning  to  air 
their  grievances,  and  the  dry  searchlight  of  public 
criticism  may  yet  penetrate  the  thick  official  mists. 
Nowhere  is  it  more  important  than  in  the  appointments 
by  nomination  of  subordinate  colonial  and  foreign 
officials.  Merit  seems  the  last  qualification  here,  as 
influence  is  the  first.  This  is  not  as  it  should  be,  and 
the  parties  responsible  are  failing  to  fulfil  a most 
fundamental  civic  duty.  They  are  influenced  by  other 
considerations  than  the  welfare  of  the  State.  They  are 
not  true  citizens.^ 

1 The  example  of  the  India  Office,  where  great  care  is  exercised  in 
selecting  men  even  for  minor  appointments,  ought  to  be  more  widely 
followed  by  other  Government  Departments. 
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PARTY  POLITICS 

Public  morality  embraces  the  rules  which  ought  to 
regulate  the  conduct  of  every  member  of  a democratic 
State  who  can  control  or  influence  the  government. 
For  most  of  us  the  use  of  the  franchise  is  the  chief 
means  of  such  control.  By  it  we  can  turn  a government 
out  of  office,  if  we  combine  sufficiently.  And  this  leads 
us  to  the  consideration  of  the  party  system. 

For  weal  or  for  woe,  Great  Britain  has  adopted  the 
system  of  Cabinet  government  since  the  times  of  the 
Georges.^  It  rests  almost  entirely  on  custom  and  not 
law,  though  one  or  two  of  its  features  have  been  reduced 
to  law.  Its  present  leading  characteristics  are  these. 
The  entire  executive  machinery  of  the  State  is  controlled 
by  an  informal  body  of  persons,  consisting  of  the  chiefs 
of  the  great  public  departments,  whose  advice  the  King 
must  in  practice  invariably  follow.  This  body  is  called 
the  Cabinet.  It  has  no  legal  existence ; but  its  chief, 
the  Prime  Minister,  was,  by  a Royal  Warrant  of  5th 
December  1905,  assigned  precedence  next  after  the 
Archbishop  of  York.  The  most  important  man  in  the 
realm  is  thus  placed  a little  lower  than  the  angels. 
But  all  the  members  of  the  Cabinet^  are  also  members 
of  one  or  other  of  the  Houses  of  Parliament,  and  can  be 
questioned  there  on  matters  affecting  their  departments. 
Ordinary  government  officials  are  excluded  from  member- 
ship of  the  House  of  Commons,  and  hence  the  Cabinet 

^ It  is  only  since  that  time  that  the  ^present  system  dates. 

2 The  Cabinet  and  the  Ministry  are  not  identical.  Some  ministers  are 
not  members  of  the  Cabinet, — for  example,  the  Attorney- General. 
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cannot  directly  influence  votes  by  the  gift  of  posts  of 
profit.  Members  of  the  Cabinet  who  are  members  of  the 
House  of  Commons  have  to  seek  re-election  on  accepting 
office.  The  Cabinet  must  resign  when  it  cannot  command 
a majority  in  the  House  of  Commons.  Its  members  then 
vacate  their  government  offices.  In  other  words,  the 
Cabinet  is  a parliamentary  executive.  It  is  appointed 
and  dismissed  by  the  House  of  Commons.  Lastly,  the 
Cabinet  is  supposed  to  act  as  a whole,  and  its  members 
stand  or  fall  together. 

Such  in  brief  outline  is  our  conventional  method  of 
government.  It  is  based  on  custom ; although  the 
exclusion  of  most  public  officials  from  the  House  of 
Commons,  and  the  necessity  of  newly  appointed  ministers 
to  seek  re-election,  are  provided  for  by  various  statutes.^ 
Being  the  creature  of  custom,  the  conventional  constitu- 
tion is  in  process  of  gradual  change.  Cabinets  are 
becoming  larger  in  size  as  government  departments 
increase  in  number.  This  has  led  to  the  formation  of  an 
“inner  Cabinet”  consisting  of  the  more  influential 
members.  In  addition  to  an  increase  in  its  members,  the 
Cabinet  is  acquiring  the  sole  power  of  introducing  new 
laws.  A Bill  introduced  by  a private  member  stands 
hardly  any  chance  of  being  discussed,  much  less  of  being 
passed,  unless  it  is  taken  up  by  the  government.  The 
Prime  Minister  is  becoming  very  powerful,  the  only  check 
upon  him  being  the  inconvenience  of  losing  an  able  col- 
league. As  Professor  Dicey  points  out,  a general  election 
is  becoming,  in  fact,  though  not  in  name,  the  popular 
election  of  a particular  statesman  to  the  premiership. 

The  present  stage  of  development  which  has  now 
been  reached  in  the  English  system  of  Cabinet  govern- 
ment must  therefore  be  regarded  as  a transitional  one. 
It  has  been  arrived  at  by  the  method  of  party  organisa- 
tion, and  it  would  be  dangerous  to  forecast  what  such 
a method  may  eventually  lead  to.  The  founders  of  repre- 
sentative government  did  not  foresee  party  government. 

^ See  6 Anne,  c.  41  (in  the  revised  statutes),  ss.  24,  25. 


PARTY  POLITICS 


99 


Indeed,  -the  authors  of  the  Federalist  (1788)  discuss  the 
operation  of  political  parties  under  the  title  of  “ factions  ” 
as  evils  to  be  guarded  against.  “ Even  Story,  writing  in 
1833,  seems  to  have  no  foresight  of  the  party  system  by 
which  the  constitution  of  the  United  States  was  destined 
to  be  worked  during  the  next  half-century ; for  instance, 
he  quotes  with  emphatic  approval,  and  without  any  quali- 
fying comment,  a summary  of  the  President’s  duties, 
in  which  he  is  simply  directed  to  ‘ disregard  the  bias  of 
party  ’ in  the  appointment  of  subordinate  officials.”  ^ 

That  citizens  should  be  divided  into  two  great  parties, 
each  striving  for  political  control,  does  not  seem  either 
a natural  division  or  an  ideal  state  of  affairs.  The  ideal 
State  would  appear  to  be  one  in  which  every  citizen 
voted  according  to  his  own  matured  judgment  on  each 
issue  that  arose.  The  welfare  of  the  State,  and  that 
alone,  would  be  his  sole  consideration.  Temporary  com- 
binations there  would  be,  but  they  would  cease  when 
their  objects  were  effected.  Rulers  would  be  chosen  for 
political  sagacity  and  political  virtue,  and  not  simply 
because  they  happened  to  be  the  most  prominent  .(but 
not  necessarily  the  most  competent)  members  of  a pre- 
dominating party.  Parties  would  be  based  on  similarity 
of  convictions,  or,  as  man  cannot  be  perfect,  on  com- 
munity of  interests,  and  would  be  multiple,  not  dual. 
But  it  is  much  easier  to  picture  the  ideal  system  than  to 
suggest  practical  means  for  its  realisation.  After  all,  the 
dual  party  system  has  been  a growth  forced  by  necessity, 
and  there  are  good  reasons  to  be  urged  in  its  favour.  ‘ It 
is  a working  principle  deduced  from  the  rule  of  the 
majority.  To  count  heads  instead  of  breaking  them  is 
a distinct  social  advance,  and  it  is  another  step  towards 
orderly  government  to  have  two  well-disciplined  political 
parties  opposed  to  each  other  on  vital  questions.^ 

1 H.  Sidgwick’s  Elements  of  Politics^  p.  590. 

2 Minor  parties  are  for  the  moment  disregarded.  The  dual  system  is  at 
present  in  the  ascendant.  But  there  are  signs  of  change.  The  existence  of 
the  Irish  Party  and  the  rise  of  the  Labour  Party  may  considerably  modify 
the  dual  system  in  the  future,  if  not  abolish  it. 
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In  the  first  place,  such  a system  tends  towards  stability 
of  government.  If  there  were  many  parties,  no  one 
would  have  a distinct  majority  in  the  legislature,  and 
measures  could  only  be  passed  by  a temporary  coalition 
of  parties.  Such  a coalition  would  be  unstable.  Business 
would  be  hampered.  For,  after  all,  there  must  be  an  end 
to  discussion.  A legislature  is  not  a debating  society. 
It  has  to  act.  Stability  of  government  is  essential  in  the 
British  constitution,  in  which  Parliament  can  dismiss  the 
government.  A too  frequent  series  of  general  elections  is 
not  desirable,  and  would  retard  reform. 

A second  great  advantage  afforded  by  our  present 
party  system  is  that  it  provides  a regular  and  systematic 
criticism  of  the  government  by  “ the  Opposition.”  It  is 
the  function  of  the  opposition  party  to  point  out  defects  in 
proposed  legislation  and  policy.  Political  prudence  tends 
to  moderate  such  criticism ; for  the  opposition  party  may 
come  into  power  and  have  to  pass  similar  measures  or 
to  pursue  a similar  policy. 

Thirdly,  this  political  system  prevents  government  by 
fanatics  or  men  of  “ one  idea.”  A party  must  be  united 
on  a number  of  questions.  “ It  unites  men  on  grounds 
of  principle  and  of  general  policy — principle  and  policy 
that  admit  of  many  a varied  application.  If  it  makes 
demands  upon  its  members,  and  exacts  from  them,  much 
self-suppression,  it  offers  none  the  less  a comprehensive 
creed,  in  which  some  of  the  most  vigorous  minds  have 
for  a life-time  found  room  enough  and  to  spare.  And 
who  can  deny  that  the  public  life  of  many  a citizen, 
otherwise  narrow,  desultory,  and  incoherent  in,  its  aims 
and  interests,  has  gained  in  breadth  and  in  consistency 
because  it  has  been  caught  up  into  the  larger  life  of 
party,  which  is,  after  all,  much  wider  and  fuller  than  even 
the  aspirations  of  the  vast  majority  of  its  members.”  ^ 

I^astly,  the  party  system  helps  to  maintain  a healthy 
interest  in  politics,  and  to  secure  a continuity  in  thought 
and  action,  both  of  which  are  so  difficult  for  the  average 
^ MacCunn’s  Ethics  of  Citizenship,  p.  132. 
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citizen.  Men  are  made  of  flesh  and  blood,  and  the  con- 
crete appeals  to  them  more  forcibly  than  the  abstract. 
The  State  is  more  living  that  Humanity,  and  Party  is 
more  living  than  the  State.  A party  is  something  living 
and  practical.  Its  principles  have  to  be  changed  to  meet 
changing  circumstances ; and  such  changes  are  generally 
gradual  and  not  violent,  as  they  are  too  apt  to  be  in 
the  case  of  the  individual  citizen.  It  inspires  confldence 
where  none  exists,  and  prevents  “the  native  hue  of 
resolution  ” from  being  “ sickbed  o’er  with  the  pale  cast 
of  thought.”  Even  the  language  of  party  strife  is  rousing. 
We  hear  of  “ opening  the  campaign,”  “ the  war  chest,” 
“ carrying  the  war  into  the  enemy’s  country,”  and  the 
like.  It  is  a call  to  action,  and  politics  is  emphatically 
action.  A party  is  an  instrument  of  action,  a practical 
means  of  realising  the  common  good,  from  which  the 
average  citizen  of  to-day  ought  not  to  stand  aloof. 

Doubtless  the  party  system  has  grave  disadvantages. 
Organisation  is  its  basis,  and  this  may  be  carried  too  far. 
In  America  it  has  led  to  the  institution  of  “ the  boss  ” 
and  the  “ caucus,”  institutions  which  Ostrogorski  thinks 
are  being  introduced  into  this  nation.^  The  caucus  in  its 
origin  was  simply  a representative  committee  popularly 
elected  for  the  purpose  of  securing  concerted  political 
action  in  an  election.  It  was,  and  still  is,  a necessary 
element  in  party  organisation.  But  this  private  meeting 
of  the  leaders  and  representatives  of  a political  party  may 
easily  degenerate  into  a meeting  of  “ wire-pullers,”  who 
force  a programme  upon  the  party  and  nominate  the 
candidates  for  office.  “ The  boss  ” is  an  outcome  of  this 
system.  He  is  the  strong  man  who  becomes  the  master 
and  dictator  of  a political  section.  The  evils  of  an  extreme 
mechanical  organisation  are  apparent.  The  citizen  loses 
independence  of  mind,  energy  of  will,  and  autonomy  of 
conscience.  Public  spirit  vanishes,  and  the  individual 
takes  a purely  passive  part  in  government.  That  such 
evils  are  real  is  manifest  in  American  politics.  But  in  the 

^ See  his  Democracy  and  the  Organisation  of  Political  Parties, 
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British  democracy  there  are  counteracting  influences. 
Party  leaders  may  frame  a programme.  Agitations  in 
its  favour  may  be  got  up.  But  unless  it  appeals  to  real 
wants,  it  will  die  out.  Fire  requires  fuel.  The  British 
citizen  is  slow  to  move,  and  an  artificial  driving  force 
will  not  carry  him  far.  Moreover,  political  programmes 
are  never  drawn  up  without  some  investigation  of  the 
support  they  are  likely  to  receive. 

But  no  one  can  deny  that  the  dual  party  system  has 
a tendency  to  make  party  spirit  all  absorbing.  “ Where 
parties  are  numerous  and  limited  in  their  scope,  there  are 
likely  to  be  many  cross-divisions,  so  that  persons  who  are 
opposed  on  some  questions  will  be  allied  on  others,  and 
there  is  less  probability  that  they  will  regard  all  questions 
habitually  and  systematically  from  a party  point  of  view. 
Whereas,  where  the  system  of  two  permanently  opposed 
parties  is  firmly  established,  the  sentiment  of  ‘ loyalty  to 
party  ’ becomes  almost  as  tenacious  and  exacting  as 
patriotism,  and  sometimes  almost  equally  independent  of 
intellectual  convictions ; so  that  a man  remains  attached 
to  his  party  from  old  habit  and  sentiment,  or  from  fear  of 
being  called  a renegade,  when  he  can  no  longer  even 
imagine  that  he  holds  its  ‘ fundamental  principles.’  ” ^ But 
party  loyalty  is  not  in  itself  an  evil.  It  may  make 
political  leaders  insincere  advocates  and  disingenuous 
critics.  Oratory  and  skill  in  parliamentary  tactics  may 
tend  to  become  the  chief  qualifications  for  high  ofl&ce. 
Good  legislation  may  be  avoided  because  it  may  be  un- 
popular. But  even  these  evils  have  their  cure.  Sincerity 
of  conviction  is  indispensable  to  the  highest,  oratory. 
Parliamentary  tact  displays  practical  judgment.  The 
amateurs  in  office  are  assisted  by  a permanent  staff  of 
trained  officials.  Good  legislation  forced  upon  an  unwilling 
people  is  often  a mistake.  Popular  approval  is  usually 
essential  to  the  proper  working  of  a new  law ; for  laws 
may  slumber.  Nor  need  party  loyalty  be  blind.  The 
intelligent  citizen  ought  to  try  to  examine  current  ques- 
1 H.  Sidgwick’s  Elements  of  Politics^  p.  397. 
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tions  in  a judicial  manner,  even  though  he  belongs  to  a 
party.  He  ought  not  to  shrink  from  pointing  out  when 
and  where  his  party  is  in  the  wrong.  It  may  become  his 
duty  to  leave  his  party,  if  his  political  convictions  become 
fundamentally  different  from  those  of  his  party.  But 
difference  on  minor  questions  ought  not  to  lead  to 
separation.  A citizen  by  himself  is  politieally  impotent, 
unless  he  can  influence  others  through  the  press  or 
platform.  It  has  indeed  been  suggested  that  the  country 
would  probably  gain  “ from  an  increase  in  the  number 
of  persons  taking  a serious  interest  in  polities  who  keep 
out  of  party  ties  altogether.”  ^ But  this  presupposes  a 
revolution  in  human  nature  not  likely  to  oceur  in  the  near 
future,  and  such  disinterested  political  students  would 
have  to  form  a party  by  themselves  to  become  a force 
in  the  community.  In  the  main  it  must  be  the  duty 
of  a citizen  to  ally  himself  with  a party.  It  need  not 
necessarily  be  one  or  other  of  the  two  great  existing 
parties ; for  a new  one  is  arising  in  the  form  of  the 
Labour  Party.^ 

But  it  ought  to  be  the  party  the  programme  of  whieh 
approximates  most  nearly  to  his  ideal  of  national  welfare, 
and  which  is  most  likely  to  have  the  power  to  realise  that 
ideal.  Different  men  will  form  different  ideals,  and  these 
different  ideals  may,  or  may  not,  be  conflicting.  They 
will  be  based  on  the  ends  that  men  think  worth  living 
for.  One  man  may  frame  an  ideal  of  a rich  country  with 
material  well-being  assured  to  all.  Another  may  lay 
stress  on  spiritual  and  intellectual  enlightenment.  A 
third  may  dream  of  universal  empire.  The  acquisition  of 
some  politieal  knowledge  is  incumbent  upon  all.  Its 
amount  must  depend  on  opportunity  and  aptitude.  Op- 
portunities oceur  in  various  ways.  One’s  own  party 
teaches  much.  But  lessons  may  be  learnt  from  the 
opposite  side.  Political  books,  essays,  and  pamphlets  are 

1 H.  Sidgwick’s  Elements  of  Politics^  p.  603. 

2 Prima  facie  a working  man  should  join  the  Labour  Party.  A Con- 
servative working  man  is  a contradiction  in  terms. 
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not  the  sole  source  of  knowledge.  Direct  experience 
guides  men.  Each  citizen  ought  to  know  something  of 
the  needs  of  his  class,  trade,  and  locality.  He  should 
know  the  relative  importance  of  his  class  to  the  national 
welfare,  and  he  can  only  have  such  knowledge  by  estimat- 
ing the  importance  of  other  classes  and  other  interests. 
Without  an  ideal  based  on  some  such  knowledge  as  this, 
and  without  a desire  to  realise  that  ideal,  a citizen’s  vote 
is  morally  valueless.  He  will  be  like  “ a reed  shaken  with 
the  wind,”  ready  to  give  a vote  to  any  candidate  who 
happens  to  make  a happy  retort  or  answer,  or  to  impress 
him  for  the  moment  in  some  other  way.  The  kissing  of 
a baby  or  a smart  repartee  ought  not  to  win  a single 
vote.  Votes  should  be  cast  primarily  for  the  candidate 
of  one’s  own  political  party.  But  if  that  candidate  is 
singularly  lacking  in  character  or  political  sagacity,  it  will 
be  a duty  either  to  abstain  from  voting  or  to  vote  for  the 
other  candidate.  Such  a course  of  conduct  will  counter- 
act the  inevitable  tendency  of  “wire-pulling”  in  political 
organisations,  by  preventing  them  in  the  future  from 
foisting  unsuitable  candidates  upon  a constituency.  Each 
constituency  has  a right  to  be  well  represented.  To  send 
an  unsuitable  candidate  is  an  insult.  There  is  a right 
and  duty  of  rebellion  within  a party  as  within  a State. 
Only  the  occasions  for  it  occur  much  ofbener.  But  the 
weighty  words  of  Mr.  Gladstone  might  well  be  remembered 
by  all.  “I  am  always  disposed  to  view  with  regret  the 
rupture  of  party  ties — my  disposition  is  rather  to  maintain 
them.  I confess  I look,  if  not  with  suspicion,  at  least 
with  disapprobation,  on  any  one  who  is  disposed  to  treat 
party  connections  as  matters  of  small  importance.  My 
opinion  is  that  party  ties  closely  appertain  to  those 
principles  of  confidence  which  we  entertain  for  the  House 
of  Commons.”  ^ The  State  is  the  instrument  through 
which  the  citizen  can  best  promote  his  ideal  of  humanity, 
and  his  party  is  the  instrument  through  which  he  can 
best  promote  his  ideal  of  the  State. 

^ Morley’s  Life  of  GladstonCy  vol.  i.  p.  405. 
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POLITICAL  PROBLEMS 

Political  matters  may  be  roughly  divided  into  four 
classes,  according  as  they  concern  foreign,  imperial, 
national,  or  local  affairs.  The  business  of  government  is 
becoming  very  complicated,  requiring  more  and  more 
expert  knowledge.  Such  knowledge  cannot  be  expected 
from  the  ordinary  citizen  ; although  the  broad  outlines  of 
policy  must  ultimately  be  decided  by  him.  In  foreign 
affairs  a large  amount  of  direction  must  necessarily  be 
left  to  the  Prime  Minister  and  Foreign  Secretary.  The 
prudent  management  of  foreign  relations  involves  secrecy 
and  sw'ift  adjustment  to  ever-changing  circumstances.  It 
is  a highly  complex  department  of  government.  It  is 
only  when  the  question  of  peace  or  war  arises  that  the 
judgment  of  the  citizen  is  called  for.  For  the  rest  he 
must  repose  confidence  in  his  representative. 

But  in  imperial  politics  more  knowledge  and  activity 
are  demanded  of  the  individual  citizen.  He  is  confronted 
with  the  fact  that  a huge  empire  exists,  whatever  may  be 
his  views  as  to  the  rightness  or  wrongness  of  the  methods 
by  which  it  has  been  built  up.  Cosmopolitan  duties  are 
thus  thrust  upon  him,  and  it  is  idle  to  ignore  them. 
Imperialism  has  its  seamy  side  and  its  vulgar  ideals. 
But  the  effects  of  British  rule  have  on  the  whole  been  on 
the  side  of  justice  and  righteousness. 

The  two  chief  problems  in  imperial  politics  are  the 
future  relations  of  the  United  Kingdom  (1)  to  the  self- 
governing  colonies,  and  (2)  to  the  coloured  subjects  of  the 
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King/  Self-government  has  so  far  solved  the  first 
problem.  But  much  still  remains  to  be  done.  The 
British  Empire  is  not  yet  a Federation.  No  self-govern- 
ing colony  has  a share  in  the  legal  sovereignty  of  the 
United  Kingdom  over  all  her  possessions.  But  in  practice 
the  self-governing  colonies  are  regarded  more  like  States 
in  a Federal  Union  than  subordinate  members  of  an 
empire.  But  they  have  no  direct  influence  in  the  guid- 
ance of  imperial  policy.  This  cannot  be  considered  a 
satisfactory  state  of  matters,  and  hence  a closer  union  has 
been  suggested  between  the  mother  country  and  her  white 
colonies.  This  is  the  main  problem  of  Imperial  Federation, 
which  every  citizen  ought  to  face.  Should  there  be 
colonial  representation  in  the  Imperial  Parliament  ? Or 
should  there  be  an  Imperial  Committee  of  the  Privy 
Council,  consisting  of  members  nominated  by  the  different 
colonies  ? While  answers  to  these  questions  are  being 
prepared,  it  must  meanwhile  be  one  of  the  duties  of 
British  statesmanship  to  diminish  the  distances  between 
the  different  parts  of  the  empire  by  utilising  and  cheapen- 
ing all  the  means  of  transit  afforded  by  steam  and 
electricity.  “ Imperial  trade  suffers  no  more  serious 
handicap  than  that  imposed  upon  it  by  shipping  rings 
and  railway  companies,  which  exploit  the  imperial  needs 
of  transport  for  their  own  purposes,  which  hamper 
the  ready  flow  of  imperial  trade,  and,  for  an  in- 
significant percentage,  turn  the  British  seaman  off  the 
waters  in  favour  of  the  Lascar.  . . . Mr.  Sydney 
Buxton,  by  reducing  the  cost  of  postage  on  British 
magazines  to  Canada,  will  do  more  for  genuine  im- 
perialism than  all  the  poems  and  speeches  launched  by 
perfervid  poets  and  talkers  upon  the  heads  of  the  British 
public.”  ^ 

The  treatment  of  coloured  and  native  races  living 
within  the  British  dominions  raises  serious  difficulties, 

1 The  problem  of  Imperial  Defence  is  highly  technical,  and  must  be  left 
to  experts.  There  is  now  a Council  of  National  Defence. 

2 Labour  and  the  Empire^  by  J.  R.  Macdonald,  pp.  96,  97. 
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with  correspondingly  heavy  responsibilities.  The  British 
nation  must  do  its  duty  by  its  coloured  subjects.  One  of 
the  problems  is  how  to  provide  for  their  ever-increasing 
numbers.  It  is  quite  a mistake  to  suppose  that  the 
native  dies  out  before  the  white  man.  This  is  only  true 
of  a few  savage  races,  such  as  the  Bushmen  and  Hottentots 
in  South  Africa,  the  native  Australians  and  Polynesians, 
and  some  of  the  Indian  tribes  in  Canada.  The  rest 
literally  fulfil  the  injunction  to  multiply  and  replenish  the 
earth.  The  population  difficulty  has  already  arisen  in 
India  in  the  acute  shape  of  famine.  It  will  arise  in 
Africa.  For  the  more  tropical  medicine  is  studied  and 
practised,  the  greater  will  be  the  number  of  people  who 
live.  There  is  only  one  remedy.  We  must  raise  the 
standard  of  comfort  among  our  coloured  subjects  by  means 
of  education.  We  must  check  their  propensity  to  live 
from  hand  to  mouth.  They  must  somehow  be  made  to 
rise  in  the  scale  of  civilisation.  For  this  reason  mis- 
sionary workers  should  be  picked  men,  with  enlightened 
views  on  the  comparative  value  of  different  religious 
systems.  So,  too,  the  colonial  administrators  sent  out 
from  home  should  be  more  carefully  chosen.  It  is  absurd 
that  such  appointments  should  be  confined  within  a select 
circle.  The  personnel  of  the  colonial  staff  must  be 
democratised.  What  is  wanted  is  practical  ability.  At 
present  it  counts  for  nothing.  Meanwhile  much  has  to 
be  done  in  Africa,  especially  in  West  Africa,  in  the  way 
of  promoting  peace,  suppressing  the  liquor  traffic  so  de- 
moralising to  the  negro,  and  establishing  a good  land 
system.  Education  will  come  later.  Whether  the  negro 
will  ever  become  capable  of  self-government  or  not  is  a 
vexed  question  of  political  prophecy.  It  would  be  rash 
to  venture  an  answer  on  the  scanty  facts  within  our 
present  knowledge.  “ Men  like  Sir  Godfrey  Lagden  and 
Sir  Marshall  Clarke  have  contributed  most  admirable 
studies  to  the  administration  of  natives,  but  they  are 
sealed  up  in  the  dulness  and  irrelevancies  of  dust-laden 
blue-books.  It  is  left  to  Chicago  University  to  send  a 
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commissioner  to  study  native  administration,  and  to  an 
American  publisher  to  issue  the  results.”  ^ 

India  presents  problems  peculiar  to  itself.  “It  is  a 
trite  observation  to  say  that  British  India  resembles 
a continent,  and  that  in  many  respects  it  is  stationary. 
But  the  present  generation  has  witnessed  a growth  of 
representative  municipal  institutions  which  are  valuable 
means  of  expressing  native  views  on  problems  of  govern- 
ment, especially  on  local  taxation.  There  are  almost  four 
thousand  elected  members  of  municipalities,  in  addition 
to  thousands  more  of  elected  members  of  rural  district 
boards.  Natives  practise  as  barristers,  and  a number  are 
judges  of  the  Supreme  Courts.  Natives  have  obtained 
seats  on  the  Provincial  Councils  and  the  Council  of  the 
Governor-General.  National  congresses  have  been  held 
from  time  to  time  to  express  the  united  views  of  Indians 
of  all  kinds,  and  the  question  of  self-government  of  India 
by  the  natives  may  in  time  come  to  be  a serious  political 
problem.  While  that  problem  cannot  be  discussed  here, 
it  may  be  observed  that  its  solution  need  not  necessarily 
take  the  form  of  our  own  parliamentary  system.  Indians 
differ  very  much  from  us,  and  the  suitable  political 
institutions  for  each  party  may  likewise  differ.”^  Local 
freedom  must  be  the  ultimate  principle  in  the  govern- 
ment of  dependencies.  But  how  far  and  in  what 
particular  manner  it  is  to  be  allowed  at  any  given  stage 
in  the  growth  of  a given  colony  is  a question  which  can 
only  be  decided  by  particular  considerations  based  on 
particular  experience.  We  must,  however,  rid  ourselves 
of  the  superstition  that  the  British  constitution  affords  a 
model  adapted  to  all  races  and  conditions  of  mankind. 

If  imperial  politics  intimately  concern  a citizen, 
national  and  domestic  politics  are  even  more  important. 
It  does  not  fall  within  the  scope  of  this  book  to  deal  with 
them.  They  are  discussed  in  the  other  volumes  of  this 
series.  But  one  question  may  be  mentioned,  namely,  the 

^ Labour  and  the  Empire,  by  J.  E.  Macdonald,  p.  101. 

2 The  Government  of  Greater  Britain,  by  the  author,  p.  173. 
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question  of  the  control  of  the  people  over  Parliament. 
The  recent  attitude  of  the  House  of  Lords  towards 
measures  passed  by  large  majorities  in  the  House  of 
Commons  has  somewhat  accentuated  this  problem.  A 
change  in  the  constitution  seems  imminent,  and  such  a 
change  ought  to  satisfy  two  conditions.  In  the  first 
place,  it  ought  not  to  be  too  violent,  or  too  divergent  from 
the  present  constitution.  Hence,  secondly,  it  must  be  in 
keeping  with  the  spirit  of  our  constitution.  The  theory 
is  that  the  national  will  as  expressed  by  the  electoral  vote 
must  ultimately  prevail.  In  what  manner  can  it  be  made 
more  easily  to  prevail  than  at  present  ? The  introduction 
of  the  Referendum  seems  the  answer.  The  Referendum 
means  simply  the  reference  of  a political  question  to  the 
direct  vote  of  the  electors  without  there  being  a general 
election.  An  Act  might  be  enacted  to  the  effect  that,  if 
a Bill  passed  by  the  House  of  Commons  is  either  rejected 
by  the  House  of  Lords  or  passed  by  them  with  amend- 
ments to  which  the  Commons  cannot  agree,  the  Cabinet 
may  refer  the  Bill  directly  to  the  electors,  and  that,  if  the 
majority  of  the  electors  vote  in  favour  of  the  Bill  as 
passed  by  the  Commons  becoming  law,  then  such  Bill 
shall  become  law  on  receiving  the  royal  assent.  A Bill 
to  this  effect  could  not  be  consistently  rejected  by  the 
House  of  Lords.  For  their  sole  reason  in  rejecting  a 
Bill  is,  that  it  is  not  in  accordance  with  the  national  will ; 
and  this  proposed  measure  would  ensure  such  agreement 
in  the  future.^  The  Lords  would  still  retain  a salutary 
power  of  checking  hasty  legislation.  But  their  power 
would  be  strictly  limited,  and  if  the  matter  were  urgent 
there  need  be  no  unnecessary  delay  in  putting  the  matter 
before  the  electors.  But  it  would  be  optional  for  the 
Cabinet  to  adopt  the  remedy ; and  the  mere  fact  of  the 
existence  of  a legal  remedy  for  a deadlock  between  the 
two  Houses  would  tend  in  the  future  to  prevent  such 
disagreement.  This  scheme  is  in  keeping  with  the  spirit 

1 A general  election  would  be  necessary  before  a Bill  to  the  above  effect 
could  be  introduced  by  the  Commons. 
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of  our  constitution.  For  all  practical  purposes  it  only 
erects  into  a law  what  is  a recognised  maxim  of  con- 
stitutional practice.  It  is  not  too  violent  a change.  The 
Second  Chamber  is  still  preserved  with  all  the  advantages 
that  can  be  urged  in  its  favour.  The  Eeferendum  need 
never  be  put  into  actual  practice.  A threat  may  be 
sufficient.  It  paves  a way  for  “mending  or  ending”  the 
House  of  Lords  in  the  future  in  an  easier  manner  than  is 
possible  at  present.  The  machinery  for  using  the  Refer- 
endum exists.  Lastly,  it  is  in  actual  force  in  some  of  our 
self-governing  colonies.  It  is  a law  in  the  Commonwealth 
of  Australia,  and  is  used  in  practice  in  South  Australia. 
It  exists  in  Switzerland.  It  is  no  new  thing,  but  an 
experiment  which  has  been  successfully  tried  else- 
where. 

Matters  of  foreign  or  imperial  policy  appeal  strongly  to 
the  imagination.  National  politics  excite  great  interest  at 
times  of  general  elections.  But  municipal  or  local  affairs 
are  apt  to  seem  humdrum  and  monotonous.  Yet  in  them 
lie  issues  as  great  as  many  which  have  more  high-sounding 
names.  It  is  only  familiarity  which  breeds  contempt  of 
them.  In  reality  the  needs  of  the  locality  in  which  a 
citizen  lives  ought  to  concern  him  almost  as  much  as  the 
wants  of  his  family.  The  parochially  minded  man  has 
been  the  subject  of  reproach.  But  there  are  too  few  such 
men.  The  man  interested  in  parish  matters  has  begun  his 
political  career. 

The  system  of  local  government  has  been  revolu- 
tionised within  the  last  eighty  years,  and  recent  legislation 
has  still  further  tended  to  diminish  the  number  of 
conflicting  local  authorities  by  extending  the  functions 
of  the  county  and  municipal  councils.  Here  is  a large 
field  for  the  citizen’s  activity,  particularly  in  towns.  The 
literal  meaning  of  a citizen  is  an  inhabitant  of  a city  or 
town.  “ As  units,  however  significant,  in  a community 
great  or  small,  we  are  trustees  for  those  to  whom 
misgovernment  means,  not  mortified  pride  or  stunted 
luxury,  but  pain  and  want  and  degradation,  and  risk 


POLITICAL  PROBLEMS 


111 


to  their  own  lives  and  their  children’s  souls.”  ^ The 
duties  of  such  trusteeship  are  many  and  varied. 
But  a few  of  the  more  important  may  be  pointed 
out. 

First  and  foremost  comes  the  promotion  of  the  public 
health.  Nothing  is  so  great  a factor  in  human  happiness 
as  physical  health.  It  may  well  be  doubted  whether  a 
human  being,  possessed  of  a sound  body  and  sound  nerves, 
could  be  unhappy.  Much  has  been  said  of  the  influence 
of  mind  over  body,  but  a great  deal  more  can  be  said  of 
the  influence  of  body  over  mind.  We  may  be  idealists  in 
theory,  but  in  this  connection  we  ought  to  be  materialists 
in  practice.  Unfortunately,  much  in  the  Public  Health 
Acts  is  merely  'permissive  and  not  compulsor'y.  Hence 
a moral  duty  lies  upon  each  citizen  to  see  that  these 
permissive  powers  are  exercised.  As  a member  of  the 
municipal  or  county  council,  or  as  a voter  for  such,  he 
must  ensure  that  the  legal  powers  of  the  local  authorities 
shall  be  duly  exercised  in  supplying  pure  water,  in  making 
and  maintaining  good  systems  of  drainage,  in  removing 
insanitary  dwellings,  and  in  carrying  out  large  improve- 
ment schemes  in  unhealthy  areas.  The  war  against  slum 
landlords  cannot  be  too  vigorously  waged.  The  Housing  of 
the  Working  Classes  of  1890  “contains,  to  all  intents  and 
purposes,  all  the  necessary  provisions  which,  if  carried  out 
in  the  letter  and  the  spirit,  would  lead  to  the  extinction 
of  every  species  of  slum  property,  and  the  housing  of  all 
those  who  are  now  in  search  of  salubrious  homes.”  ® When 
we  consider  the  number  of  people  living  in  insanitary  and 
illegal  conditions,  both  in  town  and  country,  the  apathy 
of  the  ordinary  citizen  seems  appalling.  The  evils  are  not 
merely  physical,  but  moral  as  well.  They  form  a large 
part  of  the  vicious  circle  of  social  disease.  An  unhealthy 
condition  of  one  part  of  the  social  organism  affects  the 
rest,  and  such  affection  reacts  on  the  diseased  part.  But 

1 Good  Citizenship,  edited  by  the  Eev.  J.  E.  Hand,  p.  237. 

2 The  Housing  of  the  Worhing  Classes,  by  M.  Kaufman,  p.  35.  See  also  the 
Amending  Acts  of  1893,  1894,  i896, 1900,  and  1903. 

8 


112  THE  CITIZEN  AND  HIS  DUTIES 


social  surgery  may  do  much.  Only  citizens  must  be 
aroused  to  its  necessity.  British  homes  are  at  stake.  In 
many  of  the  houses  in  which  people  live  it  is  impossible 
to  be  even  decent.  This  is  a state  of  matters  which  ought 
not  to  be  allowed  to  continue.  The  present  law  must 
be  both  fully  enforced  and  improved.  Every  citizen  is 
called  upon  to  see  that  the  sanitary  authorities  do  their 
work  properly.  Local  authorities  are  apt  to  be  too  much 
interested  in  keeping  things  as  they  are.  “ Graft”  bulks 
more  largely  in  local  than  in  national  life.  Public  opinion 
must  therefore  be  directed  against  jobbery,  bribery,  and 
favouritism  of  every  kind.^ 

The  due  administration  of  the  Poor  Law  is  a second 
important  local  duty.  Prior  to  1894  a property  qualifica- 
tion was  essential  for  a Guardian  of  the  Poor.  But  now 
the  poorest  man  can  be  elected,  and  plurality  of  voting 
has  been  abolished.  Each  citizen  has  thus  an  opportunity 
of  making  the  existing  Poor  Law  as  humane  as  possible. 
Different  views  have  been  expressed  as  to  the  principles 
upon  which  public  relief  has  been  given.  But  there  can 
be  only  one  view  as  to  the  principle  upon  which  it  ought 
to  be  distributed.  Humanity  demands  that  a distinction 
should  be  drawn  between  undeserved  and  deserved  poverty. 
The  workhouse,  with  its  necessarily  repellent  conditions, 
is  the  proper  place  for  those  who  have  become  paupers 
through  drink,  idleness,  crime,  or  other  blameworthy 
cause.  But  the  undeserved  poor  should  be  cared  for  at 
home.  There  exist  many  such ; - for  misfortune  often 
befalls  the  most  industrious,  honest,  and  sober  persons. 
Even  without  misfortune  this  would  be  the  case.  The 
income  of  many  is  such  as  to  render  provision  for  old  age 
practically  impossible.  Much  nonsense  has  been  uttered 
on  the  subject  of  saving  by  well-meaning  writers  who 
ought  to  have  known  better.  Among  a large  class  there 
is  a perpetual  struggle  for  mere  subsistence,  and  to  tell 

^ Many  local  authorities  have  desired  to  make  some  effort  to  save  the 
waste  of  child  life  in  large  cities.  As  a help  to  this,  they  require  earlier 
notice  of  a birth,  and  the  Notification  of  Births  Act  of  1907  enables  them  to 
insist  on  notification  of  a birth  within  thirty -six  hours. 


POLITICAL  PROBLEMS 


113 


sucli  people  to  save  is  to  advise  a blind  man  to  see. 
Doubtless  there  is  much  improvidence.  But  the  utmost 
providence  amongst  all  classes  would  only  remove  part  of 
the  prevalent  poverty.  Its  causes  are  deeper,  and  require 
more  radical  measures.  Pending  the  solution  of  that 
problem  by  a system  of  old  age  pensions  ^ or  other  means, 
humanity  calls  for  a more  generous  use  of  outdoor  relief. 
The  local  administrators  of  the  Poor  Law  ought  also  to 
be  persons  who  will  carefully  supervise  their  officials.^ 
“ Each  of  the  union  officers  should  be  especially  cautioned 
as  to  his  conduct  toward  the  claimants  of  relief;  he 
should  be  reminded  that  it  is  his  duty  to  treat  the  sick, 
the  aged  and  infirm,  with  tenderness  and  care ; that 
many  of  the  claims  which  it  will  be  his  duty  to 
reject  have  been  created  by  abuses  heretofore  prevalent, 
and  that  in  rejecting  even  such  claims  he  must  not 
use  harsh  language  or  show  an  angry  deportment. 
He  must  so  conduct  himself  as  to  obtain  the  re- 
spect and  confidence  of  the  claimants  of  relief.”® 
These  instructions  of  the  Poor  Law  Commissioners  in 
1834  are  still  applicable  to  relieving  officers  of  the 
present  day. 

The  effective  organisation  of  education  is  one  of  the 
most  urgent  questions  of  the  day,  and  local  authorities 
play  an  important  part  in  such  organisation.  “ The  local 
authority  by  its  more  intimate  knowledge  of  local  circum- 
stances is  the  most  competent  to  judge  of  the  nature  of 
the  education  suited  to  serve  its  own  particular  needs, 
and  is  best  qualified  to  undertake  the  distribution  of  the 
means.”  * A system  of  medical  inspection  has  only  been 
adopted  in  certain  English  districts,  and  it  ought  to  be 
widely  extended.  Only  by  this  means  can  a proper 
physical  standard  be  maintained,  provided  that  it  is 
accompanied  by  the  feeding  of  school  children  where 

1 Expense  seems  the  chief  objection  against  the  establishment  of  old  age 
pensions.  It  was  not  deemed  an  objection  to  the  late  Boer  War. 

2 The  recent  scandals  in  West  Ham  revealed  a shocking  state  of  matters. 

^ The  Report  of  the  Poor  Law  Commission  of  1834. 

^ The  Children,  by  Professor  Darroch,  p.  50. 
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necessary.^  A starved  child  cannot  learn.  It  must  also 
be  the  duty  of  the  citizen  to  see  that  the  local  authorities 
make  ample  provision  not  only  for  elementary  education, 
but  also  for  higher  education.  This  should  include  as 
far  as  possible  university  education,  and  education  by 
research.  The  five  younger  Universities  of  Liverpool, 
Manchester,  Birmingham,  Leeds,  and  Sheffield  are  ex- 
amples of  what  can  be  done  by  local  effort.  True 
education  enlarges  the  sources  of  happiness,  and  no 
expense  seems  too  great  to  promote  it.  Economy  in 
this  direction  is  to  be  deprecated.  But  the  ideals  of 
education  vary  from  age  to  age.  They  have  to  be 
continually  enlarged  with  widening  experience.  Science 
is  at  present  predominating.  It  might  be  extended  to 
embrace  politics  and  economics,  while  some  knowledge  of 
law  ought  not  to  be  omitted.  These  studies  are  indispens- 
able in  education  for  citizenship.  Yet  little  or  no  attention 
has  been  devoted  to  them  in  educational  schemes. 

The  liquor  question  is  another  problem  which  awaits 
solution,  and  temperance  legislation  must  increase  the 
control  of  the  municipality  over  public-houses  in  its 
district.^  Even  as  the  law  stands,  a citizen  may  do  much 
for  reform  by  returning  members  for  the  council  who  will 
use  the  utmost  powers  that  the  law  gives  them  to  restrict 
this  trade.  Thus  the  earliest  closing  hour  should  be 
adopted ; for  there  is  a strong  connection  between  the 
opportunity  for  obtaining  drink  and  drunkenness.  In- 
directly much  may  be  done  by  providing  other  attractions. 
Museums,  art  galleries,  public  libraries,  swimming-baths, 
parks,  and  municipal  opera-houses  are  aids  in  this  direction. 
So  is  means  of  access  to  the  open  country  ; although  it  is 
sometimes  used  for  the  purpose  of  obtaining  drink.  But 
this  raises  the  whole  question  of  locomotion.  That  the 
city  should  own  its  own  tramways  seems  most  desirable. 
Nor  ought  the  matter  to  stop  here.  The  municipality 

^ See  Recommendations  of  the  Select  Committee  on  Education  (Provision 
of  Meals)  Bill,  1906. 

2 See  The  Liqicor  Question^  by  A.  Sherwell  in  this  series. 
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must  also  control  the  supply  of  water  and  light.  These 
are  things  of  such  general  public  utility  that  they  are 
best  undertaken  by  the  local  authority.  They  should  not 
be  allowed  to  fall  into  the  hands  of  private  monopolists. 
Municipal  enterprise  ought  further  to  include  the  telephone 
service.  In  fact,  we  must  expect  a continual  enlargement 
of  the  sphere  of  municipal  government.  And  this  is  the 
tendency  of  the  age.  Even  art  is  not  neglected. 
People  are  beginning  to  see  that  a city  need  not 
necessarily  be  ugly.  “A  beautiful  building  is  an  in- 
centive to  live  a beautiful  life,  but  the  community  is 
at  present  powerless  to  prevent  the  multiplication  of 
the  ‘brick  box  with  the  slate  lid.’  Were  there  a 
corporate  recognition  of  art  as  part  of  the  civic  life, 
the  individual  freedom  in  this  direction  would  be  re- 
strained.”^ The  individual  citizen  owes  a duty  to  the 
community  not  to  erect  ugly  buildings.  But  while  it 
would  be  both  difficult  and  inexpedient  to  frame  laws  to 
this  end,  it  must  be  kept  in  view  that  even  the  existing 
law,  if  strictly  enforced,  would  prevent  much  of  the 
present  smoke  nuisance,  not  to  mention  the  erection  of 
certain  buildings.  Municipalities,  too,  are  obtaining  power 
to  put  an  end  to  the  disfiguration  of  towns  by  advertise- 
ments.^ We  are  far  from  the  Greek  ideal  of  a city,  even 
when  modified  to  suit  modern  conditions  of  life.  But 
there  are  signs  of  awakening  in  the  civic  spirit  which  bode 
well  for  the  future.  It  lies  upon  each  citizen  to  see  that 
it  is  not  sacrificed  to  the  Moloch  of  commercial  greed. 

^ Good  Citizenship,  edited  by  the  Kev  J.  E.  Hand,  p.  473. 

2 The  Advertisements  Kegulation  Act  of  1907  gives  local  authorities 
power  to  make  bye-laws  respecting  the  exhibition  of  advertisements. 
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